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Gurrent Copics. 

An interesting decision on proximate cause 
is rendered by the Supreme Court of Col- 
orado in Snyder v. Colorado Springs & C. C. 
D, Ry., 85 Pac. Rep. 686, A passenger on a 
crowded car was standing on the platform 
with other passengers, some of whom were on 
the steps below. The conductor, in pushing 
his way through the crowd of passengers, 
pressed the plaintiff against one who became 
angry, and pushed the plaintiff with such 
force that he was thrown from the ear, pass- 
ing over the heads of passengers standing on 
the lower steps. The court says that the prox- 
imate cause of the accident was the action of 
the passenger who pushed the plaintiff, and 
cites its previous definition of proximate 
cause as that which in natural and continued 
sequence, unbroken by any efficient interven- 
ing cause, produced the result complained of, 
and without which the result could not have 
occurred. Under this doctrine the company 
was held not to e liable. 





An unusual prosecution for larceny arises 
in Woods v. People, 78 Northeastern Re- 
porter, 607, where the Supreme Court of II- 
linois holds that the oceupant of a building, 
who removes the meters and substitutes rub- 
her hose connections, is guilty of grand lar- 





ceny under the statute defining larceny as 
feloniously taking the personal goods of an- 
other. The defendant’s plan was to remove 
the meter as soon as the gas inspector had 
read it, and connect the pipes by means of 
rubber hose, this connection being left in place 
until near the time for the reappearance of 
the gas man, when it was removed and the 
meters replaced. It was also held in this case 
that in ascertaining whether the value of the 
gas taken was sufficient to make the offense 
grand larceny, the value of the gas consumed 
upon a number of consecutive days should be 
added together, and that the gas taken on each 
separate day did not constitute+a separate of- 
fense. It was further held that in ascertain- 
ing the value, the jury should be guided by 
the selling price and not by the cost price 
of gas. 


The Supreme Court of New Hampshire, in 
Hewett v. Woman’s Hospital Aid Ass’n, 64 
Atlantic Reporter, 190, holds that a hospital 
conducted as a charity is liable for the negli- 
gence of its manager in failing to notify a 
nurse of the contagious nature.of a case as- 
signed to her. The court points out that the 
hospital is incorporated under a_ general 
charter, and that although it has no capital 
stock and made no division of profits, and all 
its property was devoted to charitable uses, 
it is liable, and cites a number of English and 
The court also rejected the 
contention that as the plaintiff was an ap- 
prentice learning a trade, she was not a ser- 
vant, and that the corporation was therefore 
relieved of its ordinary duty to her in that 
capacity. 


American cases. 


The Cireuit Court of Appeals for the See- 
cnd Cireuit in Folwell v. Miller, 145 Federal 
Reporter, 495, holds that the editor in chief 
having general supervision of the matter con- 
tained in a newspaper is not responsible for 
a libel of which he had no actual knowledge. 
It seems that the publication was caused by a 





subordinate during the absence of the editor 
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in chief. The court points out that it has 
never been really decided that the liability of 
the editor is co-extensive with that of the pro- 
prietor, and declined to approve cases which 
tend to hold this doctrine. 


Judge Wilkes, speaking for the Supreme 
Court of Tennessee in the case of Memphis 
State Line R. Co. v. Forest Hill Cemetery 
Co., 94 Southwestern Reporter, 69, ver) 

“tersely summarizes the holding of the court 
with the statement that ‘* the wheels of com 
merce must stop at the grave.” It was soughi 
to have a right of way for the railroad con 
demned through a portion of the cemeter) 
which had not as yet been used for buria 
purposes, for the reason that other availabl 
rights of way would be more difficult anc 
more expensive to prepare. 


The Supreme Court of Texas adheres t. 
the doctrine in force in that state that a squat- 
ter may secure title to land after ten years 
possession in spite of the fact that he took 
possession of the land without any claim ot 
right and with the intention of holding the 
jiand if possible against all other claims. In 
this ease of Link v. Bland, 95 Southwestern 
Reporter, 1110, the land belonged to a rail- 
road company, and the claimant is given title 
to a quarter section which he cultivated and 
vsed as his homestead. The decision con- 
forms to previous decisions of the Texas 
court, and is made in spite of the statutory 
(lefinition that adverse possession must be an 
actual and visible appropriation of the land, 
commenced and continued under a claim of 
right inconsistent with and hostile to the 
claim of another. 


Is there danger at the present time that the 
Constitution may be made a blank paper by 
construction? A great many close and acute 
cbservers think so. The fathers of the repub- 
lie believed that a written constitution would 





serve not only as the most efficient safeguard 
of the rights and liberties of the people, but 
also as the greatest obstacle in the way of any 
possible attempt, especially by a popular ex. 
ecutive, to exercise undue authority. ‘The 
reservation to the contracting States of all 
powers not explicitly conferred upon the na- 
tional government, as Mr. George Harvey 
truly says, was more than a jealous with 
holding from the government of certain fune- 
tions of authority which had been possessed 
and exercised by the separate colonies ; it was 
a direct response to the instinct of individual 
freedom, which was the chief cause of, and 
had been greatly intensified by, the war for 
independence. of national 
sovereignty upon State prerogatives is pre 
cisely parallel with unwarranted interference 
cf the State in the self-government of a city 
cra township, or with deprivation by the lat- 
ter of a citizen’s personal liberty. The funda- 
mental distinction between our theory of 
government and that of monarchy is found 
in the recognition by us of the plain citizen 
as the true possessor of the divine rights 


Encroachment 


claimed by kings, and denied, in their execu- 
tive capacity, to those whom we select as ad- 
rinistrators of government to serve, not to 
rule, the public. The present proposal, there- 
fore, to “ obliterate State lines,” even to the 
‘“extinetion of State authority,” involves a 
complete reversal af our basie theory of gov- 
crmiment, and strikes at the very root of per- 
scnal freedom. , 

More than one hundred years ago Chief 
dvstice John Marshall declared that: 


“No political dreamer was ever wild enough to 





think of breaking down the lines which separate the 
States and of compounding the people into one com- 
mon mass.” 


\7i . 

Mr. Harvey goes on further to say: 

“ Daily now we behold open and avowed subver- 
sions of the fundamenatl constitutional principles 
by either ineffective dreamers,’ 


‘ political nor 


even a political organization, but by an active, able 
and resolute clique, which, under most aggressive 
leadership, holds absolute control of one arm of the 
government, successfully coerces another and insid- 
iously endeavors to influence the court of last resort. 
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That, in holding centralization of power to be mere 
substitution of one regulative authority for another, 
and not despoilment of the right of the people to 
govern themselves, those responsible for the ‘ ten- 
dency’ are conscious of wrongdoing we neither assert 
nor believe ; circumstances and the glamour of place 
have really convinced them that all regard for pub- 
lic virtue and all sense of business morality are con- 
fined to the governing group; and their conviction 
that good can come from no other authority consti- 
tuted among and closer to the people is sincere. 
Therein lies the same greater measure of danger 
that recently confronted the country when false 
principles were personified in a candidate for the 
presidency, of whose personal genuineness there was 
no question. 

“The gravity of the situation, plainly evidenced 
by the President’s recent declarations upon all con- 
ceivable topics, from before the cradle in respect to 
race suicide to after the grave in relation to in- 
heritance taxation, and by constant impatient de- 
mands for extension of executive authority, no less 
than by the outspoken menace in his chief official 
adviser’s amazing public utterance, reached the com- 
prehension of foreign observers with extraordinary 
rapidity, as contrasted with the gradual dawning 
of understanding respecting it on the part of our 
own people. The Saturday Review sums up a full 
statement with terse accuracy in these words: 

“<Tf Mr. Roosevelt his threats for 
thing beyond foreign consumption, we may b>» at the 
beginning 


intends any- 


of a constitutional struggle unequalled 


in danger to the Union since the Civil War.’ ” 


Here is something, indeed, to make the 
average patriotic American citizen pause and 
think. Mark Twain has been thinking, and, 
as usual, half in earnest and half in jest, tells 
some plain truths in his own inimitable way. 
This is, in part, what he 


says: 


“Human nature being what it is, I suppose we 


It 


must expect to drift into monarchy by and by. 
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is a saddening thought, but we cannot change our 


nature; we are all alike. we human beings; and in 


our blood and bone, and ineradicable, we carry the 


seeds out of which monarchies and aristocracies are } 


grown; worship of gauds, titles, distinctions, power. 
We have to worship these things and their possess- 
ors, we are all born so, and we cannot help it. We 
have to be despised by somebody whom we regard 


ce 
as above us, or we are not happy; we have to have | 


somebody to worship and envy, or we cannot be 
content. In America in all the 
ancient and customary ways. In public we scoff at 
titles and hereditary but privately we 


we manifest this 


privilege, 











hanker after them, and when we get a chance we 
buy them for cash and a daughter. Sometimes we 
get a good man and worth the price, but we are 
ready to take him anyway, whether he be ripe or 
rotten, whether he be clean and decent, or merely a 
basket of noble and sacred and long--descended offal. 
And when we get him the whole nation publicly 
chaffs and scoffs—and privately envies; and also is 
proud of the honor which has been conferred upon 
us. We run over our list of titled purchases every 
now and then, in the newspapers, and discuss them 
and caress them, and are thankful and happy. 

“Like all the other nations, we worship money 
and the possessors of it—they being our aristocracy, 
and we have to have one. We like to read about 
rich people in the papers; the papers know it, and 
they do their best to keep this appetite liberally fed. 
They even leave out a football bull-fight now and 
then to get room for all the particulars of how— 
according to the display heading—‘ Rich Woman 
Fell Down Cellar—Not Hurt.’ The falling down 
the cellar is of no interest to us when the woman is 
not rich, but no rich woman can fall down cellar and 
we not yearn to know all about it and wish it was 
us. 

“In a monarchy the people willingly and rejoic- 
ingly revere and take pride in their nobilities, and 
are not humiliated by the reflection that this hum; 
ble and hearty homage gets no return but contempt. 
Contempt does not shame them, they are used to it, 
and they recognize that it is their proper due. We 
all made like that. In Europe we easily and 
quickly learn to take that attitude toward the sov- 
ereigns and the aristocracies; it has been 


observed that when we get the attitude we go on 


are 
moreover, 


and exaggerate it, presently becoming more servile 


than the natives, and vainer of it. The next step 
is to rail anl scoff at republics and democracies. 
All of which is natural, for we have not ceased to 


be human beings by becoming Americans, and the 


human-race was always intended to be goverened by 
kingship. not by popular vote. 

“T suppose we must expect that unavoidable and 
irresistible circumstances will gradually take away 
of the 


the powers 


States and concentrate them in 
the central government, and that the republic will 
then repeat the history of all time and become a 
monarchy; but I that 


steadily 


believe if we obstruct these 
resist them the 


archy can be postponed for a good while yet.” 


encroachments and mon- 


The Federal Supreme Court has sustained 
the validity of the New York 
law, enacted early in 1905 


stock transfer 
against much 
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strenuous opposition and since then relied 
upon to yield the State a handsome annual 
sum. The act imposes a tax of 2 cents on the 
sale of any share of stock, irrespective of its 
market value. For the year 1906 the State 
received from this source not less than $6,- 
000,000. It was attacked on a number of 
constitutional grounds—that it restricted in- 
terstate commerce; that it deprived men of 
property without due process of law, and that 
it was an arbitrary tax which involved dis- 
crimination against a particular species of 
personalty. 

The Federal Supreme Court finds no merit 
in any of the objections. A sale of stock cer- 
tificates, it says, is not interstate commerce ; 
it is not a contract for the transportation of 
property from one State to another. What 
States the parties come from is immaterial; a 
State may make parties to a contract pay for 
the help of its laws. Stamp taxes might be 
regarded as discriminatory, but neither 
cconomists nor statesmen have condemned 
them. 


borne in mind that property that passes by 
delivery cannot in many cases be subject to 
stamp taxes. 
to be based on the theory that tax laws must 
not be lightly wpset on technical and far- 
fetched interpretations of constitutional re- 


The opinion of the court seems 


strictions. The highest court in this State 
has also sustained the validity of the act, but 
has decided against that portion of the orig- 
inal law which was enacted by the legislature 
of 1906. The part of the law which has been 
declared null and void is that which sought 
to enact into the statute the ruling of the State 
comptrollers in office since the original law 
was placed on the books, that there must be 
paid a tax of two cents per share on all shares 
of stock dealt in. This tax was to be the same 
on shares of the par value of $100 and those 
of a par value of less than $100. This ruling 
was held to be manifestly unfair by the brok- 
ers in shares of mining and industrial con- 
cerns, where.the par value of the stocks were 
much below $100. It is reported that under 





The rule against discrimination must | 
be applied with great caution, and it must be 





— 
— 


the rulings of the comptrollers more than 
$1,000,000 has been improperly collected by 
the State, and that a cause of action will lie 
against the State for the recovery of these 
mcneys erroneously paid into the treasury as 
taxes. 


The Governor and Patrick. 

Governor Higgins has commuted the sentence of 
death, in the case of Albert T. Patrick, who has so 
long rested in the shadow of the electric chair, un- 
der conviction of the murder of William Marsh Rice, 
to imprisonment for life. This official act of clem- 
ency, on the part of the retiring Governor, has been 
anticipated, and, together with the reasons set forth 
by Governor Higgins in his memorandum, will. we 
think, be generally approved. 

It is not too much to say that this remarkable 
man, Patrick, whether he is guilty or not, has sue- 
ceeded, during his prolonged fight for life, in shak- 
ing the belief of a great many who originally 
thought him guilty; to say nothing of the vast num- 
ber who have been impressed with the belief that the 
methods of the district attorney in trying the case 
were utterly unfair and sensational, so bad that 
Justice Denis O’BrRIEN, in his minority opinion, 
when the Court of Appeals refused to grant Pat- 
rick a new trial, declared that he would not hang a 
sheepstealer on such evidence—or words to that 
effect. 

If Patrick was guilty, then the actual murder was 
committed by Charles F. Jones, Rice’s valet, who 
was alleged to have killed his aged employer with 
chloroform at Patrick’s instigation. Patrick was 
convicted on one of the half-dozen stories told by 
Jones, and thereupon that able liar took leg-bail for 
Texas, and is now in parts unknown. There is every 
reason to suppose that in order to convict Patrick 
Jones was given immunity; thus freeing, for a con- 
sideration, the actual murderer and cowardly as 
sassin of his employer, if his own testimony was 
worthy of belief. ; 

The Court of Appeals decided, by a bare four-to 
three preponderance, not to give Patrick, a new trial; 
but Governor Higgins holds that when three of the 
judges of that distinguished tribunal have said tha 
material errors were committed to the prejudice 0 
Patrick’s rights, such as ought to give him a ne 
trial, he is justified in deciding that the death per 
alty shall not be inflicted. 

What will be the next move of Patrick? ‘Tha 
he will be satisfied with the mere escape from death 
is not at all likely. Whether it is mere play-acting 
or not, he appears determined to convince his fel 
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lows that he did not murder Rice, and that Rice, in 
fact, died a natural death. . 

He will while away his prison-life, secure, now, 
against the chair, in many new plans to secure a full 
pardon, unless all previous signs and estimates of 
the man are faulty.—Albany Argus. 





: Os 


Report of Select Committee of the Medico- 
Legal Society on Embalming by the Right 
Brachial Artery, and Its Relation to the 
Case of Albert T. Patrick—Preliminary Re- 
port. 

To the Medico-Legal Society: 

Your se’ect committee on embalming by the right 
brachial artery, after a full and careful examina- 
tion of the whole subject and of the papers and evi- 
dence, and as the result of our best judgment, report 
and recommend the adoption by the Medico-Legal 
Society of the following resolutions: 

Resolved, That when a body is embalmed by the 
right brachial artery, in the manner that the body 
of Rice is shown by the evidence to have been em- 
the embalming fluid does and must of 
necessity enter and suffuse the lungs of the person 
embalmed. 

Resolved, That this is not a matter of opinion, 
but is a demonstrable fact, within the personal 
knowledge and experience of every practical em- 
balmer in the land. 

Resolved, That it must be conceded as a fact, that 
at the public demonstration on August 9, 1906, of 
embalming a human dead body in the city of New 
York, in West Twenty-third street, under the super- 
vision and direction of the chairman of this com- 
mittee, before the assembly of embalmers, the em- 
balming fluid was seen and shown to en‘er and per- 
meate the lungs by every person present. 


balmed, 


Resolved, That it is the judgment of this body | 


that this incident was an absolute demostration 
that the fluid does enter the lungs of a dead human 
body thus embalmed, and was a scientific demon- 
stration of an abso'ute fact. That the question is 
entirely outside of the domain of the opinion of ex- 
perts, and is a simp'e question of fact, conc:ded and 
known to all embalmers who have personil knowl- 
edge of the methods of embalming the dead. 
Resolved, That after a careful examina ion of 
the whole case of Albert T. Patrick, the evidence be- 
fore the Court of Appeals, the report made to this 
society by the previous select committce. the evi- 
dence of the medical witnesses and others given be- 
fore the jury who condemned Patrick, that the em- 
balmirg fluid could not and did not enter the lungs 
of Rice, were giving testimony upon the subject 
concerning which they had no knowledge or practi- 
cal experience. That their evidence: mi-led that 


. 





| 


jury, and that the scientific demonstration of Au- 
gust 9, 1906, at New York city, before the body of 
practical embalmers, was a complete and absolute 
scientific demonstration of the innocence of Albert 
T. Patrick of the charge on which he was convicted. 
Resolved, That the Medico-Legal Society memorial- 
ize the Governor of the State and th: Governor-elect 
that in the opinion of this body Albert T. Patrick is 
innocent of the murder of Rice. That Rice died 
from natural causes and that Patrick should have a 
full pardon by the Executive. 
Dated December 19, 1906. 
Prof. H. S. Eckets, Chairman, 
School of Embalming, Philadelphia, Pa. 
CHARLES F, MOADINGER, 
N. Embalming 
N. 


Y. State 
a 


Commission, Brooklyn, 
Wo. P. PHILLIPs, 
Secretary N. Y. State Board of Embalmers, Albany, 
N. Y. 
Cuas. W. SPRINGER, 
N. J. State Association of Funeral 
glewood, N. J. 
Prof. CHARLES A. GENUNG, 
Lecturer on Embalming, Waterloo, N. Y. 
J. F. MARTIN, 
J. State Association of Funeral Directors, Eliza- 
beth, N. J. 


Directors, En-- 


N. 


JOHN MAAS, é 
State Association of Embalmers, Louisville. 
Unanimously approved and adopted by the Med- 
ico-Legal Society, December 19, 1906. 
CLARK BELL, 
Presicent. 





+O: 


The Influence of Law Bocks. 

That literature has exercised, and continues to ex- 
ercise, a profound influence upon the thoughts and 
actions of mankind everyone will readily concede. 
Some, perhaps, might hesitate before agreeing that 
what is true of the fair domain of letters as a whole 
is equally true of the special corner of it which is 
devoted to the cultivation ad propagation of law. 
Yet that it is so, no student of the history Of juris- 
prudence can have failed to notice. It was so in the 
history of Roman law, and it is so in the history of 
our own. It may be conceded, indeed, that legal 
treatises are not in general esteemed particularly 
notable contributions to literature, yet now and 
again an epoch-making work makes its appearance— 
a work which at once arrests attention and makes 
its influence felt within the profession and often- 
times far beyond it. Such a book was Blackstone’s 
Commentaries, which, of course, although quite fa- 
miliar by name to every student of the law, is, like 
many another classic, only admired at a distance, 
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and at second hand, For us it is somewhat difficult 
to estimate the full extent of its influence in its own 
day, seeing that so much of it has naturally, by the 
passage of time, become obsolete. But men like 
Fox, Sir William Jones, Gibbon, and Lord Mans- 
field were loud in its praise, and even Bentham, who 
set himself to demolish much of its reasoning and to 
point out its many flaws and shortcomings, recog- 
nized Blackstone as “the first of all institutional 
writers who taught jurisprudence to speak the lan- 
guage of the scholar and gentleman; put a polish 
upon that rugged science; cleansed her from the 
dust and cobwebs of the office.” In these words of 
Bentham we find the key to Blackstone’s influence; 
his ability to present in orderly form and in lan- 
guage bearing the stamp of style “the lawless sci- 
ence of the law.” 
no slight merit. 


To have accomplished this was 
He attracted readers, whereas his 
predecessors in legal authorship usually repelled 
them by their lack of arrangement ‘and their un- 
cultured style. But Blackstone did more than 
this: he set a high standard for his successors in 
legal authorship to strive after, and, although com- 
paratively few of these have been able to attain 
unto it, yet the body of legal literature as a whole 
has been considerably raised—a _ result largely 
traceable to the’ author of the Commentaries. 
Hitherto, we have been dealing with the influence 
of his work on law and its exposition as a whole; 
here is an instance of its influence exerted on an in- 
dividual—on one who was destined to play a mighty 
part in the destinies of our kin beyond sea. We 
refer to Abraham Lincoln. One of the numerous 
employments to which, as a young man, Lincoln 
turned as a means of livelihood, was that of keep- 
ing a store in a little country town in the States; 
and it was during this period of his career that 
Blackstone crossed his path and profoundly influ- 
enced his after life. How this came about, Lincoln 
tells us himself in these words: “One day a west- 
ern emigrant stopped at my store and asked me to 
buy a barrel of odds and ends of little value, for 
which he had no room in his wagon, with his family 
and household plunder. I bought it and put it 
away, and never thought of it again until one day, 
rearranging things, the stuff turned up. I found a 
two-volume copy of Blackstone’s Commentaries. I 
devoured them, I assure you, and I never read any- 
thing which so profoundly interested and thrilled 
me. Soon after that I began the study of law, and 
that is how I came to be a lawyer.” As one of his 
biographers has said, “ The reading of Blackstone’s 
‘Commentaries was the shock which crystalized all 
the results of Lincoln’s omnivorous reading into one 
coherent unity. This chance purchase of Blackstone 
determined his career.” But for this seeming acci- 
dent it is probable that Lincoln would never have 
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reached the Presidential chair, and quite conceiy. 
able that his country would have been permanenuy 
dismembered! If Blackstone’s great work could 
give unity and purpose to the life of such a man as 
Lincoln it accomplished much; its influence 
potent for good. 

Jeremy Bentham, the next great name in order of 
date to that of Blackstone, differed radically from the 
author of the Commentaries in his outlook on life, 
and in particular in his attitude towards English 
law. Bentham scorned Blackstone’s easy optimism, 
derided and demolished ntuch of his theory and rea- 
soning, although, as we have seen, compelled to ac- 
knowledge the high quality of his work from the 
literary standpoint. 


was 


Bentham’s mission was destruc- 
tive,-and his mission was necessary; here it was 
that he made his influence felt. Mr. Bryce has said 
that Bentham was “ the first man who had the cour- 
age to denounce the artificialities, -absurdities and 
injustices of the unreformed law and procedure of 
England. No small part of the credit for the re- 
forms which Romilly, Brougham and their fellow- 
workers carried out belongs to the man who had 
begun to call for them full thirty years before.” 
Referring to his important book, The Rationale of 
Judicial Evidence, the late Sir James Fitzjames Ste- 
phen said that “it might be compared to a shell 
bursting in the powder magazine of a fortress, the 
fragments of the shell being lost in the ruins which 
it has made. The main object of the book is to 
show that rules tending to the exclusion of evidence 
must be pernicious, and with some exceptions Ben- 
tham proved his point, and with immense advantage 
to the cause’ of truth and justice. One only of the 
rules which he attacked still survives, and I do not 
think it will do so long. 
cludes the 


This is the rule which ex- 
evidence of accused in most 
cases, but the exceptions already made to it are 
fatal to its principle.” As we all know, that last 
surviving rule of those which were the target for 
Bentham’s attacks succumbed in 1898 by the pass- 
ing of the .Criminal Evidence Act of that year. But 
Bentham’s influence was by no means limited to his 
own country; on the Continent, especially in France 
and Spain, his name was even more honored than it 
was here, many of his writings having been first 
given to the world through the medium of the 
French language. A curious testimony to his influ 
ence in Spain is furnished by Borrow in his fasei- 
nating book, The Bible in Spain, where he tells how 
in the course of his wanderings through the penin- 
sula at the time of the first Carlist war (1835- 
1838), he was arrested in the remote district of 
Galicia, near Finisterre, on the supposition that he 
was none other than Don Carlos himself, and on this 
charge taken before the Alcalde of Corcuvion, who, 
of course, being an educated man, was easily satis- 


persons 
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fied that the ignorant fishermen who had arrested 
Borrow had made a grotesque blunder. The follow- 
ing singular dialogue then took place between them: 

Alealde: “Oh! most ridiculous; mistake a coun- 
tryman of the grand Baintham for such a Goth! 

Myself: “ Excuse me, sir, you speak of the grand 
somebody. 

Alealde: “The grand Baintham. He who has 
invented laws for all the world. 

Myself: “Oh! you mean Jeremy Bentham? 
a very remarkable man in his way. 

Alcalde: 
you know nothing of 


Yes, 


see, indeed, that 
his writings, though an Eng- 
am I, a simple Alcalde of 
all the writings of Baintham 
on that shelf, and I study them day and night.” 


* How surprising! I 


lishman. Now, here 


Galicia, yet I possess 


In a widely different way was the influence of an- 
other eminent legal writer—John William Smith— 
exerted; whose fame rests mainly on his collection 
of leading cases which are sure of immortality if 
for no other reason than the fact that their name is 
enshrined in the Pendennis. A 
word or two as to the external history of this fam- 
work of It had its 
genesis in a suggestion thrown out by Samuel War- 


classic pages of 


ous law may be interest. 


ren in his Law Studies—a suggestion which, when 
adopted by Smith, greatly delighted the heart of the 
childlike author of the Law Studies and Ten Thou- 





Year. The first edition of the 


in 1837, Smith 


sand a Leading 


Cases appeared when was 
ten more editions, the most recent issue, the elev- 
enth, published 1903. the 
author’s death it has had several distinguished edi- 
tors, among others Sir James Shaw Willes, Sir 
Henry Singer Keating, and the present Master of the 
Rolls—to name only those of them who have reached 
the bench. 


having been in Since 


It has thus been a successful work; but 
other law books have been equally, if not more, suc- 
cessful, and yet of them it might be difficult to say 
that they have proved influential. How, then, can 
it be said of Smith’s principal work that it was 
fruitful in influence in the department of legal lit- 
erature? In this it to the 
minds of lawyers very vividly the fact that their 
science does not consist of a confused welter of de- 
cisions, but that 
great principles which can be grouped together under 
typical illustrative cases not difficult to remember. 
Smith methodized case law. He further showed 
that, to obtain a mastery of the law, it was advisa- 
ble to go to the fountain-head, and so it was that 
for his motto he chose the maxim, Melius est petere 
fontes quam sectari rivulos, How successful he was 


way: brought home 


running through it are certain 


only | 
twenty-eight, and since then it has gone through | 





may be gathered not only from the well-deserved ap- 
plause which greeted his volumes both here and in| 
the United States—they call forth the special com- 


mendation of Story—but also by the fact that they 
gave birth to a whole progeny of books compiled on 
similar lines and dealing with other branches of the 
law; indeed, hardly any department of law but has 
now its volume of leading cases relating to it, all 
this being due to the influence exerted by John Wil- 
liam Smith. 

We have chosen these three names, Blackstone, 
Bentham and Smith, differing widely each from the 
other, each working on different lines—Blackstone 
making the law attractive to read, Bentham making 
it conformable to common 
sense in its operation, Smith. making its study more 
scientific and more easy; but all alike in this, in ex- 
erting upon law as a whole an influence which has 
been enduring and beneficial—Law Times (London). 


more human and more 


Professional Ethics. 
By A So.icrror. 

The standards of public morality in England and 
America are frequently compared, and modesty does 
not influence the citizens of the former country in 
coming to a conclusion. The comparison is made 
not in the field of polities alone. and 
professions are judged by the assumed standards, 


Businesses 


and the legal profession here takes pride that it is 
not as that of America. The Jaws of England, we 
think, are better; the judges more learned and im- 
partial, and less open to outside influence; and the 
smart.” 
If this be so, it is significant that there is less in 
England than in America of public effort to declare 
and uphold a standard of professional ethics, less 
readiness amongst the leaders of the profession to 
exercise the whole 
body, and less apparent interest in the profession 


as a profession. 


general practitioner more honest, if not so “ 


active influence for good over 


Our legal periodicals are from time to time en- 
riched with reports of eloquent addresses and _ re- 


prints of able articles by professional pride and re- 


sponsibility, and be an incentive to the endeavor 
worthily to uphold the honor of the calling, and to 
see that it continues to be of good report. Such ad- 
dresses and writings are rare in England; and, if 
the pride of the profession here be at all justified, 
it is due not to itself as a profession, but rather to 
those members who have individually received ade- 
quate training, and have a high conception of their 
personal duties and privileges. 

The knowledge of this comes as a surprise to the 
legal aspirant, and its truth is only gradually, and 
with great reluctance, accepted, with a consequent 
In- 
stead of being one of many members of a corporate 
body, working with some degree of independence per- 


feeling of isolation and almost of bitterness. 
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haps, but with a common object and under a com- 
mon code, the practitioner finds himself alone, act- 
ing merely as to him may seem good. 

Disappointment, too, is waiting in other direc- 

tions. The student has hoped to study principles, 
and finds instead he must learn a large number of 
more or less chaotic decisions. The practice of the 
law, he has imagined, would be the application of 
those principles to affairs. He discovers, however, 
that he must devote himself to obtaining the mas- 
tery of technicalities and to the avoiding of verbal 
pitfalls; for these will be his chief practical duties. 
Instead of considering whether facts or the words of 
documents are within principles which have been 
honored and accepted, and advising his client ac- 
cordingly, the practitioner has rather to investigate 
constructions placed on words and phrases, and to 
decide whether by any subtlety the facts or words 
before him may be narrowed or stretched so as to 
receive a similar constructicn or to avoid it, as may 
be desired. Whether it be against the grain or not 
which depends upon his desire to do right being 
stronger or weaker than his wish to do what will 
please his client, he finds that justice and righteous- 
ness are not the touchstones to be applied, for these 
are lost sight of in a mass of arbitrary and techni- 
cal rules, which may be twisted, perhaps, to his 
client’s advantage. Often he is overwhelmed by a 
feeling of weariness, if not of disgust. Law is sup- 
posed to be glorified common sense. It should in 
deed be the expression of something at least as hig! 
as the average sense of mutual rights and respon 
sibilities; but there appears to be some justificatior 
for the public conception of it as unreasonable and 
unpractical, and for the taunt that its practitioner: 
thrive on its imperfections and fatten on its techni 
calities. 

It is, of course, clear that, however laws may b« 
framed, some will for their advantage strive to evade 
them; and, as only by special knowledge can this 
be done, so lawyers will always be found who will 
exert themselves to devise methods of action and draft 
documents which comply with the letter of the law 
little caring whether or not they accord with its 
spirit. But this does not account for the whole of the 
mischief. It is to be feared that even the judges are 
nov guiltless of looking to the letter rather than the 
spirit of the laws they administer; unwittingly it 
may be, but none the less certainly. Hard cases, we 
know, make bad law, and occasionally one hears 
judges expressing regret that they cannot decide as 
they wish, but are bound by previous decisions to 
rule against their better judgment. Still is it true 
that “hide-bound precedent” and rigid adherence to 
formulas whose only sanctity is that of age, are 





Ty 





underestimate the danger of allowing judges to be 
laws unto themselves, but there is surely a middle 
course to be steered between the Scylla of “ prece- 
dent ” and the Charybdis of “substantial justice.” 

A large proportion of litigation is doubtless the 
; result of the bad draftsmanship of statutes and doc- 
uments, The habit of exact phraseology is one to 
be admired and aimed at, but at its worst it is a 
fetish whose worship does harm to more than the 
worshipper; and the training of the practitioner in 
this form of worship is largely responsible for the 
result. 

The most important part of the law of England is 
not, however, to be found in the statute books. If 
is the growth of ages, the result of innumerable ac- 
tions developing into customs and ultimately becom- 
ing fixed into rules; and here lay the danger, in 
that the rules became too narrow and inelastic, from 
which fact arose equity. whose object was to mitigate 
the rigor of the common law. But, like many an- 
other healer, it has partially failed by itself suc- 
cumbing to some of the ills it endeavored to cure. 
Equity in practice should be the application to the 
affairs of mankind of the highest ascertained prin- 
ciples of justice, giving relief from the harshness of 
ancient doctrines, and extending or modifying them, 
as may be found good in the light of the experience 
and progress of generations. But equity itself be- 
came almost as harsh and hide-bound as its prede- 
cessor, so that the courts which formerly had the 
exclusive privilege of its administration were a by- 
word and reproach amongst the people; and the 
much-vaunted fusion of law and equity has not yet 
resulted in the disappearance of all the faults of 
either. 



































It is easier to point out defects than to suggest 
remedies, and the writer has no intention of attempt- 
ing to propose practical cures. For he believes that 
improvement will come. not so much by amendment 
of systems as by a change of ideas. 







The profession 
it has the faults of all 
It is bound up in its own methods and prece- 
dents, and looks on law too much as a business and 
too little as a science. 





has become a caste, and 





castes. 






Even as a science the study 
of law is separated unduly from life. The student 
races after the shadow, and misses the substance. 
Words and phrases are not of importance, except in 
so far as they embody ideas and principles, and there 
is an ever-present danger, not often avoided, of look- 
ing so to the words that the ideas are lost, and the 
words themselves become of supreme and undeserved 
importance. Oliver Wendell Holmes, writing of re- 
ligious thought, has suggested that words by long 
user and association attain a certain magnetic in- 
fluence and become “polarised,” and that it is neces- 


















often the basis of judgments that do not justice. 
No one who has had a legal training is likely to 





sary they should from time to time be changed and 
depolarised, so that by the use of new words the 
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ideas may have again their due prominence un- 
trammeled by use and custom. It has not been 
sufficiently recognized that legal thought and 
legal terms have been similarly affected, and 
that the necessary changes must be suggested 
and initiated by those who have expert knowl- 
edge. The objects of statutes are presumably 
dependent on the will of the people, but the 
responsibility for their form rests largely on law- 
yers. Equity as a system has been, and still is, to 
a considerable extent, moulded by the judges. The 
present-day students and practitioners are the fu- 
ture judges and administrators, and the nature of 
their training and their manner of practising must 
inevitably determine the way in which justice will 
be dispensed in the days to come. The study of the 
law requires humanising, and its practice needs 
idealising. Now that legal education is so promi- 
nent a subject of discussion, and means are not 
wanting, it should not be too much to hope that 
some method will be found by which students may 
be impressed and continually influenced by thi 
knowlelge that law is not a system of rules only 
but one of the noblest of sciences; that its practice 
is not merely a means of livelihood, but an aid t 
right conduct between man and man. 
a means 


Not merely 
of livelihood—though it must be that 
Every workman is worthy of his fee; but, as Ruski 
said, the good workman puts the work first and the 
fee second. He who puts the fee first and the work 
second is no true workman. 

Essentially, law is ethics, and its practice is ap- 
plied morality. The great need of our profession is 
that this truth should never be suffered to be lost 
sight of, and to this end our leaders must them 
selves always recognize it, and from time to time 
declare to their brethren, and commend with elo 
quent words, the high duties and privileges of their 
ealling—Law Times (London). 





: Os 


The Legislature of Pennsylvania. 

The Legislature met on January Ist, at noon, that 
being the first Tuesday in January. The House or- 
ganized by the election of Frank B. McClain, of 
Lancaster, as speaker, and the Senate by electing 
Cyrus 8. Woods, of Westmoreland, as president pro 
tem. Both houses then adjourned until January 
15th, when the serious work of the session will 
begin. 

This is the era of reform, and the coming session 
promises to be, in some respects, one of the most 
important in the history of the State. A few of the 
more important bills which will probably be intro- 
duced are as follows: 

To establish two-cent fares and the right of trol- 
leys to carry freight; to divorce the ownership of 





eoal mines from coal transportation; to enforce the 
provisions of the State Constitution relating to 
transportation companies, both canal and railway; 
to create a railway commission; to regulate traffic 
within the State; to recover State ownership in ca- 
nals; to limit the duration of franchises hereafter 
granted; to lay a tax upon the franchises of public 
service corporations, modeled somewhat after the 
law of New York; to define the liability of em- 
ployers for injuries to employees; to amend the Per- 
sonal Registration Law by shortening the hours dur- 
ing which registrars must sit and to define more. 
specifically ‘the authority of the registration com- 
missioners and the county commissioners, and to 
correct the existing act in certain other incidental 
matters; to amend the Uniform Primaries Law; to 
enact a ballot law which will simplify the present 
cumbersome ballot by providing a uniform system of 
voting for individual candidates and which shall 
contain a provision to prevent the bribery of voters 
by doing away with assistance, except in cases of 
physical disability or inability to read. 

A constitutional amendment is also in contempla- 
tion which will do away with the requirement of the 
payment of taxes as a qualification to the right to 
vote, as is also a constitutional amendment to sim- 
plify the election system by abolishing the Feb- 
ruary election and providing that State officers and 
local officers shall be elected in alternate years. 

Bills are also to be introduced to abolish assess- 
ors in Philadelphia and provide for assessment by 
the registrars; to improve the administration of 
the criminal law in Philadelphia by providing a sep- 
arate criminal court; to establish a separate juve- 
nile court; to make it a misdemeanor for the owner 
of property knowingly to permit it to be used as a 
disorderly house; to define more specifically the 
duty of magistrates, enlarge their jurisdiction, and 
provide for the keeping of records; to enlarge the 
functions of the grand jury, giving it power to in- 
quire into offences of a public nature, and to sub- 
poena witnesses and find bills of indictment on the 
evidence obtained; to provide for the decennial re- 
apportionment of the city of Philadelphia into wards 
and reduce the number of representatives in city 
councils; to extend the Shern Law to all counties; 
to give more liberal support to schools and chari- 
ties; to establish and support institutions for con- 
sumptive poor; to extend the list of legal securities 
for the investment of trust funds; to provide for 
the collection and maintenance of a reserve fund by 
trust companies, State banks, banking corporations, 
savings banks and savings institutions incorporated 
under the laws of the Commonwealth of at least 15 
per cent. of the aggregate of demand deposits, and 
7% per cent. of the aggregate of time deposits; to 
provide for the taxation of shares of stock of trust 

















ea 


<n 





10 THE ALBANY LAW JOURNAL. 








companies, etc., incorporated under the Act of April 
29, 1874, and its supplement approved June 27, 
1905, on the basis of 5 mills upon their actual book 
value; to prohibit domestic and foreign corporations 
that receive deposits, execute trusts or act in surety 
for the performance of any duty or obligation for 
any person, firm, corporation or public officer, ex- 
cept in the course of proceedings in courts of record, 
other than criminal courts, or for executors, admin- 
istrators, receivers, sequestraters, assignees, masters, 
committees, guardians, trustees or other fiduciaries 
appointed by or directly answerable to a State or 
Federal court of record. 

This last act was recommended by the Pennsyl- 
vania Bar Association at its last meeting, and will 
be set out in full in The Legal Intelligencer of July 
6, 1906 (15 District Reps. 490, etc.). 

A brief summary of the reasons for the passage 
of such an act will be found in The Legal Intelli- 
gencer of June 22, 1906 (15 District Reps. 446, 
ete.). 

It is sincerely to be hoped that the Legislature 
will bear in mind the fact that the value of the 
session will be determined by the quality of the work 
rather than the mere number of acts passed; that 
it will “make haste slowly,” and that no bill will be- 
come a law until the subject has been thoroughly 
threshed out and its character and probable opera- 





tion are clearly understood.—Legal Intelligencer 
(Phila.). 
: O: 
For Jury Reform. o 


The Bar Association, the Law Institute and the 
Civic Federation have joined hands to secure a re- 
form securing juries. 
Through a joint committee they have formulated 


in our present system of 


_the draft of a bill which will be presented to the 


next general assembly with their indorsement. 
In this enterprise the three associations have ren- 


dered a distinct public service. Such a reform has 





long been needed. The Shea case only serves to | 


emphasize the need. The initiative in matters of 


this kind must inevitably come from outside the | 


legislature, and when there is a united indorsement 
by associations of standing such as those behind the 
present plan, action by the legislature can be se- 
cured with comparative ease. 

We cannot hope to see citizens liable to jury serv- 
ice accept their duty willingly so long as it is apt 
to place a most unreasonable burden upon them. 
Make the conditions of service reasonable and the 
juror who falsely asserts that he is prejudiced to 
such an extent as to bar him from service will be- 
come the exception rather than the rule. 

The proposals for changes in the law will be dis- 
cussed in detail by judges and lawyers who can esti- 





mate their merits and defects. Especially should 
the judges of the Cook county bench cause their 
opinions to be known. It is, indeed, one of their 
constitutional duties to make recommendations on 
changes in the law of just such a character as this, 

The judges of the Supreme Court are under con- 
stitutional obligation to make a report to the gov- 
ernor before the first of January on any defects in 
the laws which they may deem in need of cure, 
Chieago would thank them for a little aid in this 
matter, which, while of interest to all the State, is 
of special interest to it—Albany Argus. 


———: 0: 





The Endless Chain. 

In accordance with the request of Judge Patter- 
son, the presiding justice of the Appellate Division 
for the First Judicial Department, Governor Hig- 
gins has designated an additional justice to sit with 
that division of the judicial establishment. His 
choice has fallen on Justice John 8, Lambert, of the 
Eighth judicial district, an able and well qualified 
jurist, against whom, personally, no criticism can 
be made. His selection adds one more to the large 
number of Republican judges who are serving out- 
side the districts in which they were elected, and in 
Democratic territory, by the appointment of Re- 
publican governors. 

In many cases, which might be remarked, there 
has been the added impropriety of a direct and ac- 
tive machine partisan manipulation, to procure such 
assignments; this does not exist in Justice Lam- 
hert’s case, we think. 

Last winter, when the matter of additional jus- 
tices for the various judicial districts was pending 
in the Legislature, it was freely admitted by the 
papers in the Eighth judicial district that there was 
no real necessity whatever for any more judges in 
that district, and that, in fact, if all the judges 
were to return to duty in the district where they 
were elected, there would be not enough for all of 
them to do. 

The State Bar Association, after taking into ac- 
artificial judge-famine created in the 
assignment of 
work in_ the 


count the 
Righth 
so many of its 
metropolis, reported in favor of allowing one addi- 
tional justice to that district, under the constitu- 
Finally, in the closing 
hours of the session, and after the Senate had in 
fact adjourned sine die and separated for the last 
time, and hours after the fixed time of final adjourn- 
ment, a bill was jammed through the Assembly by 
the influence of the State administration, creating 
two more justiceships for the Eighth district. 


judicial district by the 


justices to 


tional amendment of 1905. 


This was by no means a permanent solatium to 
the many lawyers who aspire to the bench; and they 
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will be looking for a chance to add still more to the 
tie to 
théreby added to the taxpayers’ already ample load. 

Will not the assignment of Justice Lambert to 
Appellate Court work in New York 
text? Is 
this matter? 


judicial places, regardless of burdens be 


be made a pre- 


there not, in fact, endless chain, in 


The metropolis, not permitted by the 
rural Solons to elect judges enough, draws on the 


an 


rural districts—which must thereupon create more 
justices, to supply the ‘artificial shortage.— Albany 
Argus. 

$ Os 





Uniform Divorce Law. 

teferring to the outcome of the recent meeting of 

the so-called “ National Congress on Uniform Divorce 
Laws,” Law Notes for January has this to say: 

“So far as the congress has attempted construc- 

the uniform divorce bill, the result 

must, we think. be considered disappointing. 


tive work in 


None 


of the States where public opinion supports a 
stricter divorce law will probably for a moment 
think of adopting this bill. In those States the 


looseness of whose divorce laws is one of our national 
shames, some benefit might be experienced from its 
enactment, but even here the difference is a matter 
of degree. Perhaps the most salutary effect of the 
congress will be to draw attention to the hopeless 
muddle of our laws on this subject and to quicken 
the growth of a public sentiment opposed to lax 
divorces. When that sentiment develops, as we frust 
it will with time, some future successor of the na- 
tional divorce congress may find the materials ready 
for framing a satisfactory law. At present the task 
seems hopeless and beyond the powers of any set 
of men, however wise and right-thinking, who’ have 
not power to enforce decrees founded upon a worthier 
conception of marriage. Much trouble and many 
scandals might be avoided were it possible to have 
national legislation on the subject of marriage and 
divorce, and by this course the settled public opinion 
of the older States might override the vagaries in 


legislation of our newer Western sisters. President 





Roosevelt, with characteristic directness, recommends 
an amendment to the national Constitution in order 
that Congress may have power to legislate on mar- 
The advance 
of civilized public opinion must cause polygamy to 


riage, divorce and polygamy. natural 
die out even among the Mormons, and it would seem 
that this is not a time for adding to the powers of 
the Federal government unnecessarily. So many 
matters are coming up which may enlarge the pow- 
ers of the nation in the ordinary course of things, 
or which may render enlargement advisable, that, 
unless we are to lose our dual form of government 
altogether, we should emphasize those powers of 


the States which still exist beyond dispute.” 








We have on a former occasion referred to the re- 


“ 


sult of the deliberations of the “ national congress.” 


and consider “ disappointing” a mild form of char- 


acterization. In our judgment this movement has 
proved itself to be nothing more than a solemn farce. 
Outside of any criticisms to be made upon the pro- 
visions of the proposed bill, it must be remembered 
that even that bill was not actually promulgated as 
a basis State action. 


congress 


of concurrent According to 
no additional causes 
of divorce should be adopted in any State, and the 


nominal statute is only for the guidance of such 


the sentiment of the “ 


States as may be willing to reduce the number of 
causes already existing. 

We that feasible 
remedy for the present condition of interstate po- 


have long believed the only 
lvgamy is the adoption of an amendment to the na- 
tional Constitution giving ongress the power to leg- 
islate. We were gratified at President Roosevelt’s 
recommendation to that end and wish that it might 
be taken up and agitated by all the agencies of pub- 
diffifficfliuffilties. both 


of inertia and of conscientious lifference of opinion, 


lie opinion. There are great 
to he encountered, but we do not believe that reform 
upon the lines indicated by the President is impos- 
We: the hesita- 
tion expressed by Law Notes at invading States’ 


sible of accomplishment. share in 
rights and indiscriminately conferring powers upon 
the Federal government. But, as we have often 
said, the question of uniform matrimonial status, 
and, flowing from it, that of the legitimacy of chil- 
dren, is in a class by itself, and, both as affecting 
personal rights and rights of property, peculiarly 
an appropriate matter for national regulation.—N. 
Y. Law Journal. 


Equitable Election. 
DEVISE OF LAND OWNED By TESTATOR IN CONJUNC- 
Witn ATTEMPTED DEVISE TO ANOTHER OF 
LAND iN Wuicn Testator HAD ONLy Lire Es- 
TATE. 


ron 


APPEALS. 
1906. 


YorK Court oF 
Decided December 21, 


NEW 


CATHERINE 
Sroops, 


M. Bretson, appellant.: v. Marie E. 
respondent, impleaded with others. 
Appeal from a judgment of the Appellate Division 
of the Supreme Court in the First Judicial Depart- 
ment, entered on the 2lst law of November, 1905, 
favor of the defendant, 
Marie E. Stoops, and against the plaintiff. 
i. Jr.. 
Wetherhorn, for respondent. 


affirming a judgment in 


George Taylor, for appellant; Henry 
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Cuase, J.—Andrew moll and Kathrina Moll were 
husband and wife, and resided in the city of New 
York. They had one child, their only heir at law, 
who diel leaving two children, the plaintiff and the 
defendant, Stoops, then small girls, who, after the 
death of their father, resided with their grand- 
parents, the said Andrew and Kathrina Moll. An- 
drew Moll was the owner in fee simple absoluute of 
tne real property at No. 177 Seventh avenue, in the 
city of New York, and Kathrina Moll was the owner 
in fee simple absolute of the real property at No. 
267 West Twenty-second street, in the city of New 
Pork. On the 28th day of June, 1887, Kathrina 
Moll lied intestate seized of said real property on 
West Twenty-second street. The title to said real 
property descended to her said grandchildren in 
equal shares, sub‘ect to the life estate of Andrew 
Moll, her husband, Said grandchildren continued to 
reside with their grandfather and he retained pos- 
session of sail real property and on that day he died 
seized of the Seventh avenue property. On the 4th 
day of February, 1902, Andrew Moll was living on 
said Twenty-second street property and on that day 
he died seized of the Seventh avenue property. He 
lett a will, dated the 15th day of February, 1900, 
by which he directed that his debts, funeral and tes- 
tamentary expenses be paid. The will then pro- 
videl : 

“Second. I hereby give, devise and bequeath unto 
my dear grandchild, Catherina Margaretha Moll, 
born at New York city July 24th, 1881 (plaintiff), 
the house and lot known as number one hundred and 
seventy-seven (177) Seventh (7th) avenue 
(describing it), and to her heirs and assigns forever 
absolutely. 

“Third. I hereby give, devise and bequeath unto 
My dear grandchild, Marie Emma Moll, born at New 


York city March Ist, 1883 (defendant, Stoops), the 


house and lot now known as number two hundred 
and sixty-seven (267) West Twenty-second (22d) 
street (describing it), and to her heirs and 
assigns forever absolutely.” 

By the will the testator expresses the wish that 
each of said grandchildren will keep the real prop- 
erty so given to them until they attain the age of 
twenty-six years, and he then adds to said grand- 
children, in equal shares, the rest, residue and re- 
mainder of his estate. The said two pieces of real 
property were each worth $24,000. Neither Andrew 
nor Kathrina Moll owned any other real property, 
and the personal property of the said Andrew Moll 
was about sufficient to pay his inlebtedness and the 
expenses of administering his estate. The will of 
Andrew Moll was probated and thereupon the plain- 
tiff claimed the title and ownership of the Seventh 
avenue property under the will of Andrew Moll, de- 
cease!, and took and has retained the exclusive pos- 





session of the same. She then brought this action 
to partition the Twenty-second street property, and 
alleges in her complaint that she is the owner of an 
undivided one-half interest therein, and that the de- 
fendant Stoops is the owner of an undivided one. 
half interest therein, and she further alleges that 
she owns no: other lands as tenant in common with 
her sister, the defendant Stoops, and she demands 
judgment for the partition and sale of the Twenty. 
second street property, and that it be decreed that 
said Andrew Moll was never seized of the premises 
in Twenty-second street, and that he had no right 
or authority to devise the same or any part thereof. 
The defendant Stoops invokes the rule in equity that 
where a testator assumes by his will to devise prop- 
erty owned by him, and also other property not 
owned by him, that the perso to whom is devised the 
property owned by such testator cannot accept such 
devise, with knowledge of all the facts, without be- 
ing precluded from asserting a claim to other prop- 
edty devised by the same instrument. No question 
arises in this court relating to the matter of election 
on the part of the plaintiff, because the coupnsel for 
the plaintiff stated upon the argument that’ if the 
plaintiff is required to elect she will accept the 
Seventh avenue property and renounce all interest 
in the Twenty-second street property. 

The language used by the testator in devising real 
property to his grandchildren is exactly- the same in 
each case, and there is no doubt or uncertainty as to 
the testator’s intention. The plaintiff argues, how- 
ever, that the testator was in possession of the 
Twenty-second street property as a tenant for life, 
and consequently at the time of making the will he 
had an interest in such property. A will speaks 
from the death of the testator. The testator’s life 
estate in the Twenty-seconl street property ceased 
at the very moment when the will took effect. He 
did not have an interest in the real property that 
survived his death and it could not be transferred 
by will. It is clear that the testator did not make 
his will with the mistaken and absurd idea that he 
could transfer his life estate to his grandchild, for 
the language of the will itself is unmistakable evi- 
dence of the testator’s intention to give to the de 
fendant Stoops the fee simple absolute of the 
Twenty-second street property. The facts to which 
cae equitable doctrine of election applies are clearly 
established. 

The equitable rule invoked by the defendant has 
been followed by the courts for centuries, and it is 
thoroughly established in England and in this coun- 
try. It was provided in Justinian’s Institutes (Lib. 
2, tit. 20, sec. 4) that a testator may not only be 
queath his own property or that of his heir, but 
also the property of others, and if the thing be- 
queathed belongs to another the heir can be obliged 
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either to purchase and deliver it or to render the 
value of it if it cannot be purchased. The section, 
however, provided that it should be understood to 
mean that the bequest could be made if the deceased 
knew that what he bequeathed belonged to another, 
and not if he was ignorant of it. It would seem, 
however, by reference to the Roman Digest (Lib. 
31, 1, 67, sec. 8) and the Code (Lib. 6, tit. 42, 1, 
25, and Lib. 6, tit. 37, 1. 10) that a bequest made 
upon an erroneous supposition that the subject be- 
longed to the testator would not be void if the lega- 
tee stood in a certain degree of relationship to the 
testator or the subject was the property of the heir. 
The Code Napoleon substantially recognizes the rule, 
but reversed it by providing in section 1021 of said 
Code that testator shall have _be- 
queathed an object belonging to another the legacy 
shall be annulled whether the testator were aware 
or not that it did not belong to him.” The rule was 
early adopted in England and it is there held, as it 
is in this country, that it does not make any differ- 
ence in its application whether the testator at the 
time of making his will erroneously supposed that 
he owned the property bequeathed or knew that it 
belonged to another. The in England was 
stated by Lord Erskine in Thellusson v. Woodford, 
13 Ves. 209, as follows: 

“The jurisdiction 


“where a 


rule 


exercised by this court com- 
pelling election may be thus described: A _ person 
shall claim under instrument 
without giving full effect to that instrument as far 


cin. If, therefore, a testator, intending to 


not an interest an 


as he 
dispose of his property and making all his arrange- 
ments under the impression that he has the power 
to dispose all, that is, the subject of his will, mixes 
in his disposition property that belongs to another 
person, or property as to which another person has 
a right to defeat his. disposition, giving to that per- 
son an interest by his will, that person shall not be 
permitted to defeat the disposition, where it is in 
his power, and yet take under tne will. The reason 
is the implied condition that he shall not take both; 
and the consequence follows that there must be an 


election; for though the mistake of the testator can- | 


not affect the property of another person, yet that 
person shall not take the testator’s property unless 
in the manner intended by the testator with- 
out reference to the circumstance, whether the tes 
tator had any knowledge of the extent of his power 
or not. Nothing can be more dangerous than to 
speculate upon what he would have done if he had 
known one thing or another; it is enough to say he 
had such intention; and the court will not specu- 
late upon what he would have done in the different 
cases put. If the instrument is such as to indicate 
what the did 


he intend the property to go in such a manner? not 


intention was, the only question is, 





whether he had power to do so, and would have done 
done it, had he known he could not without a condi- 
tion imposed upon another person; whether he 
thought he had the right, or, knowing the extent 
of his authority, intended by an arbitrary execu- 
tion of power to exceed it, no person, taking under 
the will, shall disappoint it.” 

The rule is well stated by Mr. Swanston in his 
notes to Dillon v. Parker, 1 Swans. 339, from one of 
which I quote: “The owner of an estate, having, in 
an instrument of donation, applied to the property 
of another, expressions which, were that property 
his own, would amount to an effectual disposition 
of it to a third person, and having by the same in- 
strument disposed of a portion of his estate in favor 
of the proprietor whose rights he assumed, is un- 
derstood to impose on that proprietor (to the ex- 
tent at least of indemnifying those whom, by de- 
feating, the intended disposition, he disappoints), 
the benefit conferred on him by the instrument, if 
he asserts his own inconsistent proprietary rights, 
or if he accepts that benefit, of completing the in- 
tended disposition by the conveyance in conformity 
to it of that portion of his property which it pur- 
ports to affect. The foundation of the doctrine is 
still the intention of the author of the instrument; 
an intention which, extending to the whole disposi- 
tion, is frustrated by the failure of any part; and 
its characteristic, in its application to these cases, 
is that by equitable arrangement effect is given to 
a donation of that which is not the property of the 
donor, a valid gift, in terms absolute, being quali- 
tied by reference to a distinct clause, which, though 
inoperative as a -conveyance, affords authentic evi- 
of The intention being assumed, 
the conscience of the donee is affected by the condi- 
tion (though destitute of legal validity), not ex- 
press but implied, annexed to the benefit proposed 
To accept the benefit, while he declines the 
The 
doctrine of election, in common with many other 
doctrines of our courts of equity, appears to be de- 
rived from the civil law.” 
a note to the first 
Littleton, vol. 1, 


dence intention. 


to him. 
burden, is to defraud the design of the donor. 


In American edition of Coke 


upon it is said: “ The 


page 525, 


| doctrine of election in equity is chiefly applicable 


to cases where a devisee or legatee claims under 
and also against the will. There have been numer- 
ous cases on this subject, the result of which ap- 
pears to be, that a person shall not claim an in- 
terest under an instrument without giving full ef- 
fect to that instrument as far as he can. This rule 
has been said to be universal and without exception.” 

The decisions of the English courts affecting said 
rule since the publication of the note by Mr. Swan- 
ston have been very numerous and approve the rule 
with substantial unanimity. 
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Our Court of Chancery, in Leonard vy. Crommelin, 
1 Edwards’ Ch. Rep. 206, says: “1t is an elementary 
principle, upon which the doctrine of election is 
founded, that a person shall not claim an interest 
under one instrument (either ceed or will, for it 
applies to both) without giving full effect to it as 
far as he can, and renouncing any right to property 
which would defeat the disposition (Thellusson v. 
Woodford, 13 Ves., 220), or, to use Lord Rosslyn’s 
words, as quoted in Moore v. Butler, 2 Sch. & L., 
267, ‘no person who puts himself in a capacity to 
take under an instrument without performing the 
conditions of the instrument, and the conditions may 
be express or implied.’ ” 

This court, in Havens y. Sackett, 15 N. Y. 365, 
refers to the rule as a well-established rule of the 
courts of equity, which may be expressed in these 
terms: ‘One who accepts a benefit under a deed or 
will must adopt the whole contents of the instrument, 
conforming to all its provisions and renouncing every 
right inconsistent with it. For example, if a testa- 
tor has affected to dispose of property not his own, 
and has given a benefit to the person to whom that 
property belongs, the legatee or devisee accepting the 
benefit so given to him must make good the testator’s 
attempted disposition. If he insist on retaining his 
own property which the testator has attempted to 
give to another person, equity will appropriate the 
gift made to him for the purpose of making satisfac- 
tion out of it to the person whom he has disappointed 
by the assertion of his rights. If the parties have 
done nothing to conclude themselves, and the court 
will not consider anything done in ignorance of their 
rights as binding them, the party whose property 
has been given to another will be put to his election 
either to take what is offered to him-in the instru- 
ment, yielding up to the party who would otherwise 
be disappointed, his own property, or to keep what 
was his own, abandoning the provision made for him 
in the instrument.” 

The rule is referred to with approval in Chipman 
vy. Mongomery, 63 N. Y, 221, Haack v. Weicken, 118 
N. Y. 67, and in many other cases. It has been ap- 
proved and stated in the Federal courts (Peters v. 
Bain, 133 U. 8S. 670, 695), and in Arkansas ( Fitz- 
hugh v. Hubbard, 41 Ark. 64); Georgia (McGinnis 
v. McGinnis, 1 Ga. 496); Illinois (Van Schaack v. 
Leonard, 164 Ill. 602); Indiana (Moore v. Baker, 4 
Ind. App. 115); Kentucky (Huhlein v. Hublein, 87 
Ky. 247); Maryland (Hyatt v. Vanneck, 82 Md. 
465); Missouri (Keene v. Barnes, 29 Mo. 377); 
North Carolina (Isler v. Isler, 88 N. C. 581); Ohio 
(Hibbs v. Union Cent. Life Ins. Co., 40 Ohio St. 
554); Pennsylvania (Zimmerman v. Lebo, 151 Pa. 
St. 345); West Virginia (Bennett v. Harper, 36 W. 
Va. 546), and other States. 

The rule does not rest so much upon presumptions 





as upon the general principles of right, justice and 
fair dealing. Its general application and the founda- 
tions upon which it rests are stated in Pomeroy’s 
Equity (3d ed., vol. 1, see, 461, ete.), and also by 
most of the other writers of equity. 

Equity requires in this case that the plaintiff give 
effect to the provision of the will giving the Twenty- 
second street property to her sister, the defendant 
Stoops, and the judgment in favor of said defendant 
is right and should be affirmed, with costs. 

CULLEN, Ch. J.; O’BriEN, Epwarp T. BARTLETT, 
HAIGHT, VANN and WILLARD BartTLetr, ‘JJ., concur. 

Judgment affirmed. 


—_——: 0: ——— 


Abuse of the Mails. 

The recently reported case in which the police took 
action against the editor of Judy—Rex v. De Marny 
(noted ante, p. 179)—draws attention to the fact 
that the law is strong enough to deal with a class of 
offence which is growing in extent with alarming 
rapidity. It would indeed be, as the Lord Chief Jus- 
tice truly observed, lamentable if it were otherwise. 
The insertion of advertisements, after full knowledge 
of the circumstances, with a view to inducing read- 
ers to send money to a foreign country for the pur- 
chase of disgusting literature is now held to be within 
the reach of the law, and the conviction has been 
upheld. The legal question turned upon the Post 
Office Protection Act, 1884, sec. 
a person shall not send, or attempt to send, a postal 


4, which enacts that 


packet which incloses any indecent photograph, 
book, or any indecent article whether similar to the 
above or not. The defence urged that no evidence 
was forthcoming to show that the editor had caused 
the books and photographs to be published or sent 
through the post. The Common Serjeant directed 
the jury to convict if they were satisfied that these 
documents were obscene. and that the editor know, 
when inserting the advertisements, that they were 
of this character. The Court for Crown Cases Re- 
served supports this direetion. No reasonable man 
could read the evidence adduced in this case without 
heing convinced that abstract justice has been done 
by the decision, and that the information given to 
the editor by the police before taking action removed 
every suggestion of harshness. 

Over and above the merely legal points discussed 
in the Judy case, there are one or two very import- 
ant matters involved of general interest. In_ the 
first place, it may be inquired whether the Home 
Office and Scotland Yard, in conjunction with the 
railway authorities, will now, in view of facts in 
their possession, bestir themselves to ensure that 
the food for the mind provided on the railway book- 
stalls shall be as wholesome as the law requires 


that that for the body should be. On many occa- 
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sions the authorities have been informed as to the 
filthiness appearing regularly in papers displayed 
for any eye to see. The headmasters of certain 
prominent schools have spared no pains to bring the 
facts home. It is impossible nowadays to pretend 
ignorance of what is going on in our midst. See- 
ondly, we may mention that in one paper of ill-repute 
advertisements for “manicure” are inserted, in 
many of which a strange misprint occurs. The police 
have been furnished with facts which go to show 
that the establishments thus denoted are known to 
be the rendezvous of undesirable characters. So 
often is it the police experience that they are dis- 
couraged by the magistrates in ferreting out these 
people that they naturally enough become averse to 
taking action except in the grossest cases, and with- 
out any organized method. Public opinion will not for 
a moment tolerate impure foods and drugs; it wants 
but little encouragement to set its face equally 
against the more insidious dangers of poison in the 
press.—Law Times (London). 


——: 0: ———. 


Constitutional Laws Regulating Trust In- 
vestments. 

Article IIL of the present Constitution of Pennsy!- 
vania, restraining in many ways the exercise of legis- 
lative power, contains two sections which relegate 
the approval and control of trust investments to the 
courts. 

Section 7 consists mainly of prohibitions of local 
or special acts, but its concluding clause, taken from 
the old Constitution, reads: 

“Nor shall any law be passed granting 
or privileges in any case where the granting of such 
powers and privileges shall have been provided for 
by general law, nor where the courts have jurisdic- 
tion to grant the same, or give the relief asked for.” 

As a drastic, immediately-operative remedy for 
a specific abuse within the general purview of this 
clause and of the clause inhibiting 


powers 


“Any local or special law granting to 
any corporation, association, or individual, any spe- 
cial or exclusive privilege or immunity,” 

the Convention also adopted section 22: 

“No act of the General Assembly shall authorize 
the investment of trust funds in the bonds 
or stock of any private corporation; and such acts 
now existing are avoided.” 

Though this was a severe blow to prospects and 
present value of many favored securities, and though 
“saving investments heretofore made” was rather 
a saving of interested or too-confiding trustees than 
any benefit to the investments, the evils of that form 
of graft were too apparent even in 1872, to be ig- 
nored. 


The people ratified the work of the convention 
after the revulsion of 1873 had struck between wind 
and water multitudes of these flotations, so that they 
were foundering one after another, or rather by 
squadrons. Many of the people who rigged and 
launched them had faith enough and money enough 
to buy in the hulks. 

We are now in the midst (perhaps a little beyond 
the midst!) of another career of speculative adven- 
ture in all avenues of business; and it is desirable 
that this time the brakes be not clapped on so late 
and so rudely as to contribute to the wrecking of the 
machine; but, on the contrary, that it be given a 
little necessary leeway on a smooth road, so graded 
and guarded, however, as to encourage the chauffeurs 
to go slow. 

It will be observed that none of the clauses of the 
Constitution above quoted prohibits the selection by 
the trustee, or the authorization or ratification by 
the courts, of any safe corporate security. Each of 
the clauses is but a prohibition of favors by special 
or direct legislative grant. It may even be doubted 
whether section 22, standing alone, would prohibit 
direct statutory regulations sanctioning investments 
in the bonds or stocks, not of any particular corpora- 
tion, or of all or many private corporations indis- 
criminately, but in such classes and qualities of 
these securities as would be approved by an intelli- 
gent and cautious investor. But while such statute, 
consistent with a bona fide intent not to evade the 
Constitution and not to favor particular interests, 
might be held not in conflict with section 22 (or with 
section 7, unless the courts have the necessary 
power), the other construction seems to have been 
accepted. During the thirty-three years that the 
limitation has been in force, many legitimate securi- 
ties of private corporations have been established in 
the market, and there has been a demand for legis- 
lation or other measures to protect trustees in se- 
lecting them, and thus to reduce the artificial com- 
petition of trust estates and the national banks for 
the already authorized securities. Yet the prevail- 
ing opinion has been that the Act of March 29, 
1832 (P. L. 190), see. 14, as extended by the Act of 
May 8, 1876 (P. L. 133), covers the whole area 
subject to legislative control. |The substance of 
these acts is quoted below.] It will be seen, more- 
over, that both the old act and its supplement leave 
the whole matter to the courts, where it belongs, 
and do not exert or assert any power of direct con- 
trol. Practically, though not in form or legal effect, 
the acts recognize, as proper, investments—without 
any order of either common pleas or orphans’ court 
—in the national, State, municipal or real securi- 
ties designated, if made with due care and judgment. 
Since 1876 the legislature, notwithstanding the de- 





mand mentioned, has not attempted to extend even 
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this mode of authorization to securities of private 
corporations; and it has never, under the present 
Constitution, attempted the regulation of this prop- 
erly-judicial matter otherwise than through the 
courts. 

Lately an association, consisting mainly of laymen, 
the State organization of banks and trust companies, 
have taken action in favor of direct legislative per- 
mission to invest trust funds in the securities of pri- 
vate corporations. 

It. is probable that in recommending for enact- 
ment, in this State, New York legislation on the sub- 
ject, they have not had in view the effect of our con- 
stitutional limitations. 

As the matter is quite important, it is worth while 
to orient the whole situation, so that no false step 
need be made at the start, but a good old way 
pointed out on which we may move securely forward. 

The primary duty of the trustee is to keep trust 
funds employed and make them productive. On de- 
fault, he may be surcharged, though the funds are so 
small as to make investment difficult (Pa. authori- 
ties in 22 P. & L. Dig. of Dec., column 38,682). 

By section 4 of the Act of March 27, 1713, re- 
establishing the Orphans’ Court (1 Sm. L. 81), any 
- + . executors, administrators, guardians or trus- 
tees may, by the direction of the court, put out their 
minors’ money to interest upon such security as the 
court shall allow of; and if sucii security so taken 
bona fide and without fraud shall happen to prove 
insufficient, it shall be the minors’ loss. If no such 
investment can be found by any one concerned, then 
said executors, etc., shall be responsible for the prin- 
cipal only, until it can be put out at interest as afore- 
said. Proviso, that all obligations so taken from 
time to time shall be for one year or less. Proviso, 
no accountants shall be liable to pay interest but for 
the surplusage of the estate remaining in their hands 
or power when the accounts are or ought 
to be settled and adjusted, etc. 

The Act of February 18, 1824. P. L. 
so far as it supplied, the above, and was itself in- 
corporated, with the addition as to surplus income 


25, repealed, 


from trust realty, in the Act of March 29, 1832, P. | 


L. 190, sec. 14 (2 Pepper & L. Dig. of Stats., 3331) 
—our Revised Statute “ relating to Orphans’ Courts,” 
which provides: When an executor, administrator, 
guardian or trustee has moneys to remain for a 
time in his possession or under his control. and the 
interest, profits or income are to be paid-away or to 
accumulate, or when the income of realty is more 
than sufficient for the purposes of the trust, he may 
present a petition to the Orphans’ Court stating the 
circumstances, and the amount he is desirous of in- 
vesting; whereupon the court may upon due proof 
make an order directing investment in the stocks or 
public debt of the United States or of Pennsylvania, 





or of the city of Philadelphia, or on real securities 
at such prices, or on such rates of interest and terms 
of payment respectively as the court thinks fit; and 
in case said moneys shall be invested conformably to 
such directions, petitioner shall be exempted from 
all liability for loss on the same, in like manner as 
if such investments had been made in pursuance of 
directions in the will or other instrument creating 
the trust; nothing in act authorizes court to make 
order contrary to the direction contained in any will 
or other instrument in regard to the investment of 
moneys. 

By the Act of May 8, 1876, P. L. 133 (2 P. & L. 
3333), the foregoing is 


“Extended so as to include all bonds or certifi- 
cates of debt now or hereafter to be created and 
issued according to law by any of the counties, cities, 
school districts or municipal corporations of this 
commonwealth, which are hereby declared to be legal 
investments of moneys by executors, administrat- 
tors, guardians or trustees.” 


The object of above legislation is, not to restrict 
fiduciaries to investments specified therein, and re- 
quire them in all cases, without exception, to be 
made under the direction of the court, but to point 
out a course free from risk; not to interdict every 
other mode of investment. The history of the State 
debt shows that the acts did not benefit the estates 
between 1824-1832 and say 1846. Their purview was 
to protect the trustee, to restrain loans on merely 
personal security, and approve the only forms of per- 
manent investment then (1824, 1876) having any 
title to be authorized generally. This approval also 
enlarged the demand for them. They were all obtain- 
able at remunerative rates at the dates of the acts. 

It will be borne in mind that these acts related 
only to Orphans’ Courts. It may be that one pur- 
pose of the act of 1713 was to relax or override the 
English Chancery rule then but recently formulated 
(and probably adhered to by the courts of equity 
erected under the provincial acts or edicts of 1701 
and 1707), and to permit loans on personal security; 
but the Orphans’ Courts then and later were regarded 
as inferior courts not having any “ implied powers.” 
To attribute to them power to control investments 
proposed or threatened by a fiduciary who is sub- 
jected to their jurisdiction by a plenary statutory 
grant seems to this day, to many lawyers, inadmiss- 
ible. While the whele profession were unfamiliar 
with the administrative powers of a court of equity, 
there can be no doubt that such powers were vested 
in the courts of Common Pleas and Supreme Court 
by e. g., the grant of chancery powers over the es- 
tates of persons non compos mentis, in the Con- 
stitutions of 1776 and later epochs, and in the legis- 
lative grants of equity jurisdiction over trustees. 
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Evidently it was considered that the provision incor- 
porated in the Revised Act of June 14, 1836, sec. 33 
(P. L. 628): that “common pleas shall have the 
same powers and authorities and shall” use the 
same procedure as Orphans’ Court, was enabling 
rather than restraining. However, our great equity 
judges like King and Gibson never mistook the bear- 
ing of these merely affirmative statutes as to invest- 
ments. Barton’s Estate, 1 Parsons, 24; Twaddell’s 
Appeal, 5 Pa. 15; Nyce’s Estate, 5 W. & S. 254, at 
pages 256-8; Worrell’s Appeal, 9 Pa. 508. The two 
last were purchases of stock—U. 8S. Bank and Schuy]- 
kill Navigation—and credits were disallowed. In 
Hemphill’s Appeal, 18 Pa. 303, also U. S. Bank stock, 
the court states facts “sufficient to put the trustees 
on their guard, and to prevent them from risking 
the trust fund.” The English rule, as adopted in 
New York and New Jersey, is thus stated: a trus- 
tee can only protect himself from risk when he in- 
vests the trust fund in real or government securi- 
ties, or makes the investment in pursuance of an 
order by the court. Did C. J. Black mean to say 
that here the risk means that of an insurer? 

Perry on Trusts, sec. 452: Trustee ought to in- 
vest in government or State securities, or in bonds 
and mortgages on unincumbered real estate. The 
rale is not inflexible, but subject to the higher rule 
that the trustees are always to employ such care 
and diligence as careful men of discretion 
and intelligence employ in their own affairs. And 
see Hill on Trustees, p. 376, sq., 4 Pomeroy Eq. Jur., 
see. 1071 sg. This author or his editor asserts 
1074}, that the principles of equity forbid trust in- 
vestments in the bonds or other securities of private 


(see. 


corporations. This must mean private corporations 
of to-day or yesterday. . 

By Lord St. Leonard’s acts, 22 and 23 Vict. 35, 23 
and 24 Viet. 38, the strict English rule was enlarged 
hy permitting investments in Bank of England or 

East India stock, or 
funds or securities as the court shall think fit. 


Ireland, or such other stocks, 
An entire change of circumstances may change the 
duiy of a trustee, even under testamentary diree- 
tions. and why not, where a merely affirmative, per- 
ive statute, eighty years old, is the only author- 
inform his diserction? 
Hill on Trs., p. *369. 
favored investments in 
Parsens, 24; 
Brown v. Wright, 39 Ga. 96, citing 
1269-1275. Lord 
acts, even the power to lend on mortgage was doubted 
Perry, sec. 457; Hill, *377. Perry*said 
that New York and Pennsylvania were 
the only States in which the strict English rule was 
held He Massachu- 
stts practice; and see sections 459, 460. Has New 


limit or 
460, p. 651 (Sth ed.) ; 
Public policy in England 


consols: 


ity t Perry. sec. 


Barton’s Est. 1 Perry on 
455: 


Jur., 


Trusts, see. 
Story Eq. Until Leonard’s 


or denied: 
‘sec, 456), 
describes the liberal 


to. very 





Jersey, like New York and the mother country, en- “ 
Jarged the old rule to meet modern conditions? 

It would clearly be inadmissible to say that the: 
reasoning of Rush’s Appeal, 12 Pa, 375, properly con- 
struing the enabling directions of a particular will, 
ean be applied to these constitutional provisions re- 
straining for all time the grant of legislative privi- 
leges or immunities, and seemingly making the con- 
trol of trustees and the regulation of their invest- 
ments a judicial function. Section 22 does not for- 
bid, e. g., statutes authorizing loans on merely per- 
sonal security. It does avoid all past legislation: 
which it forbids for the future. 

Does it avoid the bracketed parts of the following 
act, special to the investing corporation, but not 
singling out as a legislative favorite any particular 
corporation’s bonds or stocks? Act of April §8,. 
1829, P. L. 142, sec. 1: Lawful for Pa. Co. for In- 
surance on Lives, ete., to invest its capital stock 
and all moneys received for premiums of insurance: 
and for the grant and sale of annuities and endow- 
ments, in trust and on lives, or for any other trans- 
action authorized by the act (its charter), in the 
funded debt of the U. S. or of any of the U. S., or of 
any city or incorporated borough of this State [or in 
the stock or loan of any chartered or incorporated 
canal, navigation, bridge or road company that now 
is or hereafter may be incorporated by this State or 
the U. 8.], or in the purchase of any ground rents or 
mortgages, or on any loans on good and sufficient 
security. or in such real estate as may be taken in 
execution for debt. 

The charter authorized deposits in trust at guaran- 
teed rates of income or interest not less than 4 per 
cent. on sums of $100 or more, and not exceeding the 
legal rate; surety for trustee not required, “ but 

all investments of moneys received in trust 
shall be at the risk of said corporation,” 
etc. 

A like query occurs as to the following act, gen- 
eral in form, applying to all corporations having 
sinking or surplus or other funds to invest, and to 
all good corporation stocks, ete., without discrimina- 
tion: 1868, March 31 (P. L. 50); Pa. corporations, 


including transporters of merchandise and other 


property, may invest surplus or other funds or earn- 
| : 


ings in mortgages on improved real estate, in ground 
rents, in the loans of the U. &, in the purchase 
from the holders thereof of any of their own shares; 
also in the public debt of Pa. or of the City of 
Phila., or in other good stocks cr securities. 

favorites were struck 
1870, April 1 (P. L. 
trust funds in bonds 
of 1871, Feb. 17 (P. 
created by or doing 


for or purchase the 


Unquestionably the following 
off the protected list: Act of 
45), sanctioning investment of 
and stock of P. R. R. Co.; Act 
L. 56): private corporations 
business in Pa. may subscribe 
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capital stock and bonds of the American Steamship 
Co. of Phila. The avoiding clause of section 22 
would prevent the application of any trust funds to 
the enterprise promoted by this act. 

Act of 1872, March 29 (P. L. 31), sanctioning 
Phila. & Reading bonds; Act of 1873, April 4 (P. 
L. 59), sanctioning P. R. R. bonds secured by second 
mortgage. 

In Kaiser’s Estate, 33 Pgh. Leg. J. 62, Over, J., 
in 1885, said of the Orphans’ Court: “This court 
has jurisdiction of the trust estate, and within the 
orbit of its jurisdiction has all the powers of a court 
of equity.” 

And he proceeded to decree, on original bill or pe- 
tition, filed by succeeding trustee, subject to rights 
of bona fide pledgee for value, restoration of trust 
assets. This is clearly warranted by Supreme Court 
eases decided before and since. He cited Brooks’s 
Appeal, 102 Pa. 150, 153-4. We may now add Mar- 
shall’s Estate, 138 Pa. 285; Tyson’s Estate, 191 Pa. 
218; Mulholland’s Estate, 154 Pa. 491; Watt’s Es- 
tate, 158 Pa. 1; Mustin’s Estate, 188 Pa. 544 (di- 
rections to lay out trust money); Tyson v. Ritten- 
house, 186 Pa. 137, and cases there cited. The ques- 
tion was the construction of the will, and it was ruled 
that the Orphans’ Court had exclusive jurisdiction, 
and “its final decree [in a plenary suit in equity] 
must end all controversy.” That the person who had 
wrongfully withheld the assets was dead was imma- 
terial, though mentioned as a makeweight by the 
court below. 

‘In Delbert’s Appeal, No. 2 (83 Pa. 468), the de- 
fendant, Huber, set up no adverse title, and under 
the above authorities the court had jurisdiction to 
decree delivery of the securities. If he was merely 
clerk or servant of former trustee, and there was no 
successor to whom he could have delivered and ac- 
counted, of course costs would not be decreed against 
him, but for him. 

In Harrisburg Bank’s Appeal (84 Pa. 380), the 
policy was to decedent’s executors, ete. Its net pro- 
ceeds were therefore assets of his estate wrongfully 
withheld. The like notice, monition, citation, in 
substance, and no other process, would go to the for- 
eign guardian as on a bill in the common pleas. The 
bill or petition in the Orphans’ Court would be a 
plenary suit in equity. 


These two cases are overruled in principle by the 
later cases. Mulholland’s Estate, 154 Pa. 491, is 
especially cogent (p. 499 sq.). Ake’s Appeal, 74 Pa. 
116, denies jurisdiction to correct incidental mis- 
takes—repeatedly exercised since: Hopkins’s Es- 
tate, 11 Phila. 42; Kreimendahl’s Estate, 17 Super. 
496, and cases there cited. See, also, 22 Pepper & 
L. Dig. of Dec., col. 24,360 (310) ; col. 24,364-6, and 
eases there cited. 





The vexed subject of trust investments could and 
should be cleared up and put on a more satisfactory 
and up-to-date basis by a well-drawn statute, de- 
vised not in the interest of banks, trust companies or 
promoters, but in the interest of trust estates. In- 
deed, such statute should not be confined to this one 
phase of an increasingly important branch of equity 
jurisdiction. A large part of the administration of 
trusts has been obscured by the failure of the profes- 
tion to “seek the sources” in the English and best 
American authorities; the natural and proper refusal 
to follow rivulets of error in Maine, California, 
Texas, ete., and the inability—quite natural, but not 
proper—to see the scope and effect of the grants of 
equity jurisdiction to the Orphans’ Courts and Com- 
mon Pleas, 

As is shown above, at the date of the’ original 
statute now incorporated in the revision as section 
14 of the Act of March 29, 1832, P. L. 190 (supra), 
the Orphans’ Courts were not regarded as having 
authority, inherent or implied, as an incident of their 
full jurisdiction over certain trusts and quasi-trusts, 
to protect the estate and the trustee by directions 
as to important matters of administration, or by 
injunctions preventing devastavits threatened because 
of mistake of law—erroneous construction of a will 
or the like. In the leading case denying the author- 
ity, Willard’s Appeal, 65 Pa. 265, the decree below 
went academically, and unnecessarily, and, it would 
seem erroneously, into a complexus of mere contin- 
gencies, instead of dealing only with present emer- 
gencies and ascertained rights, and retaining the 
cause, if advisable, “for further directions;” so that 
the Supreme Court were obviously impressed witli 
the impolicy of conceding even the power supposed 
to be exercised in England. But it is submitted that 
there is no such thing there as a decree on prop- 
erty rights without founding it on bill and process 
against all proper or necessary parties. 

Tyson’s Estate, 191 Pa. 218, is as fully as any 
English case a “ bill for the construction of a will” 
—the relief prayed for, which involved the true con- 
struction of the will, being injunction, mandatory 
as to the personalty (p. 220, pl. 8). Whether de- 
claratory clauses were incorporated in the decree 
finally made or not, the interests brought in or repre- 
sented were concluded by the construction on which 
the adjudication was based. 

Morton’s Estate, 201 Pa. 269, and Jacoby’s Estate, 
201 Pa. 442, were bills to prevent the misapplica- 
tion or improper retention by the trustee of income 
of realty. The construction of the wills on which 
the granting or refusal of the relief depended could 
not bind all interests, if given in respect to a bal- 
ance of income covered by an account, and in dis- 
tributing such balance, except as to that little sum 
of money. The filing of the petition and fhe process 
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based thereon bringing in all interested pro and con, 
was a provision for an adjudication in the ordinary 
course of litigation, the ulterior effect of which would 
have been to conclude all parties so brought before 
the court, but no others, on the question who was 
entitled under the will to the income afterwards to 
accrue. 

While there are a multitude of particular statutes 
containing narrow grants of jurisdiction “to the Or- 
phans’ Court, the grants in the Revised Act, June 18, 
1836 (P. L. 784, 1, I, Il, VIIL), support the deci- 
sions to the effect that its jurisdiction is plenary 
and exclusive for the of the 
which these heads refer to. 


administration trusts 

Must we, to-day, say, with CoNyNGHAM, P. J., in 
Morris v. Wallace, 3 Pa. 319—after the lapse of 
eighty years, the total change of available and ap- 
proved investinents, the course of legislation and de- 
cision attributing the broadest incidental equity pow- 
crs to the Orphans’ Court, and the new constitutional 
provisions—that “the legislature have, in the char- 
acter of stocks in which investments may be made, 
thought it proper and necessary to limit even the 
diseretion of the court” (p. 321). This would be a 
very curious result of the Act of 1824-1832, since the 
same judges, sitting on the equity side of the Com- 
mon Pleas, are not bound by it or any like act in 
administering similar 

In Barton’s Estate, 26, Kine, P. J.., 
(1842) that the act restricted the Orphans’ 
Courts to the securities it designates. 


trusts. 

1 Parsons, 24, 
assumed 
And such is 
the law if the act is the only source of that court’s 
power and discretion to direct investments. 

In Noble’s Estate, 33 Pgh. Leg. J. 112, where Haw- 
KINS, P. J., said the Orphans’ Court has no power to 
authorize nor ratify investments outside of statu- 
tory securities, the investments were loans on merely 
personal security. 

And in Horne’s Estate, 41 Pgh. Leg. J. 294, ap- 
proval was withheld by Judge HAwkrNs, without 
mentioning want of jurisdiction as a ground, but be- 
cause the will did not permit the investment. This 
eminent judge suggested or approved the course fol- 
lowed in the court below in Morton’s Estate, 201 Pa. 
269, supra, held by the Supreme Court (erroneously 
it is respectfully submitted) to be beyond the power 
of the Orphans’ Court, and by parity of reason of 
all other courts of equity in this State at the present 
day. 

The fourteenth section of the Act of 1832, P. L. 
190 (supra), provided only for divections by the Or- 
phans’ Court. It must be conceded at this time of 
day (perhaps it was conceded in 1713, 1824 and 
1832, but afterwards forgotten) that the Common 
Pleas and Supreme Court, under the general, plen- 
ary grant of chancery powers over trustees and their 
accounts, already had the power generally, as an 


incident of the jurisdiction conferred by this grant. 
If it be true that the Orphans’ Court has this 
authority outside of the Act of 1832, 


see, 14, as 
bound up in its plenary power over trust assets de- 
rived from decedents or belonging to minors, ete., it 


seems to follow that it has power and discretion to 
go beyond the old forms of investments (consolg in 
England, in this country U. S. bonds or State or 
“municipal obligations—sometimes turning out very 
badly), taking judicial notice of the fact that these 
are practically unobtainable at rates that make them 
worth while, and that the well-informed and conser- 
vative part of the world of finance recognizes in 
many modern securities that meet certain familiar 
tests, investments as safe or safer than many State 
and municipal bonds. The high prices of the latter 
are not so much due to intrinsic merit as to the 
competition of trustees for them. 

An act firmly establishing the power of the Or- 
phans’ Courts and of the other equity courts of thé 
State to decree relief on bills, the object of which 
is to obtain the construction of wills or other dis- 
positive instruments, or directions as to investments, 
ete., ete., whether such bills be filed by trustees or 
against them, would pave the way for a better sys- 
tem than can possibly be built up by hard-and-fast 
statutory regulations; not amendable, practically, 
until after the mischief has. happened; necessarily 





difficult of construction and application, and of very 
doubtful constitutionality. 

The two clauses quoted at the beginning of this 
article. especially that from section 7 of Art. III of 
the Constitution, seem to remove the whole matter 
from anything like specific or minute regulation by 
the legislature, and to commit it to the courts of 
equity, which are best fitted to deal with it. Histor- 
ically, it is purely a judicial matter. 

No doubt the attitude of courts asked to approve 
a new investment would be severely critical, and the 
disposition would be in sanctioning it to indicate to 
trustees, that the court’s present permission, ap- 
proval, direction, does not absolve them from the 
duty of watching future developments. In the case 
of consols in England, if not in the case of govern- 
ment bonds in the United States, there is the ingre- 
dient of policy and patriotism; so that though the 
vicissitudes of world-politics, wars and rumors of 
wars, cause losses on reconversion, the immunity 
of the trustee is probably absolute. On the other 
hand, when the bona fides and reasonable diligence 
of the trustee, even on the first decisive step, are 
left open questions, honest trustees may suffer by 
the difficulty of putting clearly in evidence the con- 
ditions which legitimately influence them—of re- 
producing for the court the point of view of a long- 
past time; and many dishonest trustees may profit 





by active deceit or concealment, by the fear of liti- 
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gation, by ability to misrepresent to the court the 

status and their motives at time of investment. 
But, for another reason, the attempt to frame 

specific statutory regulations is uncalled for, at least 


so far as trust companies are concerned. Not only. 


has the Commissioner of Banking a power to ap- 
prove, or to criticize and condemn, clearly conferred 
by an act of unquestionable constitutionality, but 
the courts have a similar and concurrent power, ex- 
pressly conferred by statute and accepted by stipu- 
lation. This visitorial power can be exercised by spe- 
cific directions based on reports of examiners or audi- 
tors, or by general rules designating certain securi- 
ties (that have stood the tests prescribed by such 
rules, or applied by the court in some other way) as 
fit investments until further order. Individual trus- 
tees taking investments so sanctioned would no doubt 
be accorded practically the same degree of immu- 
nity as trust companies. It is of course desirable 
that not only the different courts, but the Banking 
Department, all act in harmony on this-subject. It 
cannot be doubted that a judicious foresight would 
protect trusts and honest trustees much better than 
the present method of leaving their good faith and 
reasonable diligence to be affirmed or denied upon 
the impressions a judge may be able to get from a 
look far backward over a complex record of half- 
forgotten facts, often further confused by mistaken 
or perjured testimony.—Legal Intelligencer (Phila.). 





: 0: 


Literary Hotes. 

The North American Review for January 4th 
ushers in a new year in its existence with a very 
distinguished table of contents. Mark Twain, in 
the ninth instalment of his Autobiography, has some 
notable pages touching Secretary 
threat of obliterating State lines. In the same num- 
ber he also tells, in his own vivid manner, how in his 
youth he served as a mesmerist’s “ What 
is Esperanto?” is the title of the most remarkable 
article that has yet been published concerning the 
new international language. 
to America by Dr. L. L. Zamenhof, the inventor of 
the language. In “German Designs on Holland and 
Belgium,” M. Yves Guyot, the famous French pub- 
licist, shows how inevitably Germany is bound to 
strive for the the Low Countries. 
Osborne Howes, Honorary Japanese Consul in Bos- 
ton, shows in “What Japanese Exclusion Would 
Mean” that such exclusion would, commercially 
speaking, cost America heavily. “Three Years and 
a Half of Pius X” is a terrible arraignment of the 
present Pope, by a Catholic Priest, who charges the 
incumbent of the Holy See with despotism such as 
prevailed in the Middle Ages. “‘The Case of Sena- 


toot’s recent 


* subject.” 


It is a special appeal 


annexation of 





tor Smoot and the Mormon Church” is a thoughtful 
article, showing the status of the Mormon Senator 
who has occasioned so much controversy. “ Anatole 
France” is the title of a brilliant appreciation of 
that celebrated Frenchman, by James Huneker, him- 
self a very clever man of letters. ‘“ England’s Food- 
Supply in Time of War” is an interesting article-on 
that subject by Lieutenant Carlyon Bellairs, R. N. 
Eugene Swhith, President of the Prison Association 
of New York, contributes a comprehensive article 
on modern methods of dealing with criminals, enti- 
tled “The Old Penology and the New.” In the 
literary department, Lord Rosebery’s “Lord Ran- 
dolph Churchill” is reviewed by Gertrude Atherton; 
Hazelton’s “ Declaration of Independence,” by J. 
Boyd Thacher; and Mistral’s “ Memoires,” by Alvan 
F. Sanborn. In the Esperanto department appears 
the second instalment of primary lessons in Espe- 
ranto. 


The author of “The Slave of Silence,” Fred M. 
White, is one of England’s popular writers of inge- 
stories. Discussing the subject of 
ideas for novels, he said recently: ‘TI recollect some- 
years ago in fine weather looking out of a back win- 
dow and seeing a clothes line. Noticing that the 
line sagged—the reason being that it had not been 
in recent use—and remembering that directly a 
clothes line gets wet it comes up like a harpstring, 
I at once exclaimed to myself, ‘ Here’s a motive. By 
some means or another a man fainting or wounded 


nious mystery 


falls in a mesh of cord that is loose aud hanging 
There is a kink in the cord, rain descends, 
Sub- 


down. 
the cord tightens, and the man is strangled. 
sequently the rain ceases, the cord loosens, and the 
body drops to the ground. This would be a death 
difficult to account for, wouldn’t it? I utilized the 
notion in my book entitled ‘The Cardinal Moth,’ 
which attracted the attention of King Edward.” 


Nathan C. Fowler, Jr., who, with the co-opera- 
tion of nearly one hundred representative American 
business and professional men, is responsible for 
“Starting in Life,” a new book of practical advice 
for ambitious boys, written along new lines, is a 
“Cape Codder” by birth—Yarmouth, Mass., being 
his native town. Mr. Fowler’s varied but successful 
career as printer, editor, publisher, advertising man- 
ager and counsellor, has brought him in contact with 
Mr. Fowler says: 
have as- 


leading men in all walks of life. 
“T would not have written this book, or 
sumed the distribution of advice, if fortunate con- 
ditions and environment had not made me a clear- 
ing-house of experience. Over twenty years ago I 
originated and established a business profession, in 
the practice of which I was brought into direct con- 
tact with the pursued in the leading 
trades, businesses and professions. I was given con- 


methods 
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tinuous opportunity of personally seeing the very 
heart-workings of their machinery. I was_per- 
mitted to observe the manner of action, and to view, 
at close range, the causes which led to success or 
failure. This information I received at first-hand.” 


Little, Brown & Co. announce for immediate pub- 
lication “ The Garden and Its Accessories,” by Lor- 
ing Underwood, a well-known Boston landscape gar- 
dener. This book, with its 102 full-page illustra- 
tions from photographs of typical gardens, is likely 
to prove invaluable for those lovers 6f nature who 
make their gardens out-door living rooms. The 
author describes the kind of garden the American 
type should be—that is, an intimate sort of garden 
that possesses comfort and beauty aside from floral 
display, and looks attractive when no flowers are in 
bloom. He shows how home grounds, both modest 
and elaborate, may be given an individual and liv- 
able air by the proper use of such garden accessories 
as summer-houses, arbors, fountains and pols, sun- 
dials, benches and other features. 


In preparing his sumptuous production of his lat- 
est success, “The Rose of the Rancho,” David Be- 
laseo obviously consulted the literature of his sub- 
ject with remarkable thoroughness, one illustration 
of which is provided by the quotation in the pro- 
gram of a passage from George Wharton James’ 
“Yn and Out of the Old Missions of California,” 
which Little, Brown & Co. publish. The scene of 
the first act of the play is laid in the garden of the 
mission at San Juan Bautiste, Southern California, 
and the history of that particular mission is the 
topic of an interesting chapter in Mr. James’ book. 


The illustrating which Miss Gertrude McDaniel 
made for “The Dragon Painter,” the new Japanese 
romance by Mary MeNeil Fenollosa (Sidney Me- 
Call), have ealled forth much deserved praise. Of 
the Japanese characters which she has drawn, one 
critic “The faces and figures are really 
exotic, instead of needing the label of clothing and 
head-dress to mark them as Japanese in intention.” 


Says: 


Not in years has a work been published which has 
caused so large a sensation the world over as “The 
Hohenlohe Memoirs.” The volumes have proved a 
perfect mine of personal gossip and revelation; and 
the remarkable public interest in them, particularly 
in Germany, is probably largely due to this. element. 
It is unfortunate, however, for the true valuation 
of Prince Hohenlohe’s work that this personal ele- 
bent, entertaining as it is, has received so much 
attention. A scholarly review in The Nation points 
out that “the large political import of the career 
and of the events narrated in these volumes has had 
hard work to disentangle itself from the outcry and 


and reerimination following their appearance.” When ' 


the novelty of the late Chancellor’s frank and inti- 
mate gossip has worn off, it seems likely that these 
memoirs will take their place as the great store: 
house of first-hand information concerning some of 
the most important events in modern world politics. 


A ney’ book by Mary E. Waller is an interesting 
event, since her first adult novel, “ The Wood-Carver 
of *Lympus,” has become so great a favorite. Pub- 
lished two years ago last spring, a fifteenth edition 
is just announced. This letter, from an Omaha, 
Neb., correspondent, is typical: “The Wood-Carver 
of *Lympus” is the most widely talked about book 
at present. There are 10 copies of it at the public 
library and five copies at one of the Tabard Inn 
libraries. It has been in such demand that a num- 
ber of acquaintances of mine, rather than wait to 
get it at the libraries, have bought copies. It was 
also the subject at a recent meeting of a large local 
Book Review Club. Miss Waller has returned to 
her home in the Green Mountains of Vermont, after 
having seen through the press two editions of her 
new beok, “Through the Gates of the Netherlands,” 
one of the popular holiday volumes. 


The opening article in the January Arena is a re- 
markable contribution from the pen of the great 
English scientist, philosopher and economist, Alfred 





Russel Wallace, D. C. L., LL. D., dealing with how 
the people can gain possession of the railways of 
America in accordance with Herbert Spencer’s rule 
of social justice. The civilized nations are rapidly 
taking over the railway systems. Democratic Swit- 
zerland and New Zealand, autocratic and imperial- 
istie Germany, and monarchal Tialy have so demon- 
strated the practicality and advantage of public 
ownership that other nations are rapidly following 
their lead; but it is important that when this is 
done in America the people shall not be loaded down 
with a great debt representing the water that has 
been injected into the railway securities by the crim- 
inal rich, who have debauched our government and 
plundered the people. Dr. Wallace’s paper will com- 
mand general attention, not only because it is from 
the pen of the last of the group of great nineteenth- 
century scientists who discovered the theory of evo- 
lution and because Dr. Wallace has long been one 
of the ablest progressive fundamental, social and 
economic philosophers in the English-speaking world, 
but also because of the radical manner in which he 
advocates the people taking possession of the great 
natural utilities. This writer is nothing if not fun- 
damental in his reasoning, and this is a paper that 
all thinking Americans should carefully peruse. 
Among other prominent papers in this issue are the 
following: “The Truth at the Heart of Capitalism 
and of Socialism,” by Professor Frank Parsons, Ph. 





D.. ‘Our Insult to Japan and the Serious Questions 
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it Involves,” by C. Vey Holman, lecturer in Boston 
University; “Municipal Art in American Cities— 
Springfield, Massachusetts,’ by George Wharton 
James, magnificently illustrated; “ Why I Am a 
Socialist,” by Ellis Jones; “The Recent Sensational 
Attack on the Founder of Christian Science, with a 
Survey of the Christian Science Movement, its Ideals 
and Achievements,” by the Editor of the Arena, illus- 
trated with half-tone views of leading Christian 
Science churches; “Our Vampire Millionaires,’ by 
Henry Frank; “Lil: A Snap-Shot of the Slums,” a 
short story by Helen C. Bergen-Curtis, and “ Henry 
George, Jr., and His Important Romance of Love, 
Business and Politics,” a Book-Study by the Editor 
of the Arena. 


The long-awaitel “ Life, Letters and Work of 
Frederic Leighton,” by Mrs. Russell Barrington, has 
just been published by the Macmillan Company. The 
work is in two large volumes, and contains a great 
number of illustrations, chiefly portraits of Lord 
Leighton and reproductions of some of his most fam- 
ous pictures. The artist’s career is narrated chiefly 
by means of letters. The book is an admirable pic- 
ture, not only of the comparatively uneventful out- 
ward life, but also of the inner history of the bril- 
liant president of the Royal Academy. 


Michael MacDonagh’s article on “The Lords as 
the Supreme Court of Appeal,” in the Living Age 
for January 12, will be read with special interest in 
view of the recent exercise of those special functions 
by the House of Lords in the review and reversal of 
the decision of the lower tribunal in the famous 
West Riding case, which arose under the Education 
law. 


The article in the Living Age tor January 19 en- 
titled “To America in an Emigrant Ship” is an 
unusual narrative of personal experience, written by 
a pastor who accompanied a large number of his peo- 
ple to this country and acted as a-kind of chaplain 
to them on the voyage. 


The appearance of the “ Arabian Nights ” in Bohn’s 
Libraries has been completed rapidly, the last of the 
four volumes having just appeared. The present re- 
casting by Professor Lane-Poole of Lane’s transla- 
tion is highly praised by the Nation, which records 
the verdict that “there does not exist in any Euro- 
pean language a publishable version which can com- 
pete with it.” 


One of the most successful teachers in the DeWitt 
Clinton high school, in New York city, has given her 
enthusiastic approval to Ernest Ingersoll’s new story 
for boys, “Eight Secrets.” “You see,” says this 
feminine critic, “ [ am myself at heart one-half small 
boy, and I voice the sentiment of the ‘ other fellows’ 





as well as my own when [ say that Archie is real, 
jolly, and the sort of boy it would be good fun to 
know.” The approval of the boys themselves could 
scarcely carry more weight than this endorsement. 


The Living Age, which reprinted from Blackwood’s 
December 22 a cleverly critical article on New York 
by Charles Whibley, will open iis number for Janu- 
ary 19 with a similar article on Boston from the 
Mr. Whibley may not be so profound 
as Mr. Henry James in his disquisitions upon Ameri- 


Same source. 


can cities, but he is a great deal more diverting. 

The first edition of the “ Life, Letters and Art of 
Lord Leighton,” by Mrs. Russell Barrington, which 
was published last week. was entirely exhausted on 
the day of publication. A new edition will be placed 
on sale shortly. 


Professor Percival Lowell is the latest victim of 
the literal-minded New England printer whose dis- 
like of abbreviations once led him to announce the 
celebration in a Catholic church of “High Massa- 
chusetts.” Professor Lowell’s recent book on “ Mars 
and Its Canals” appears in a Boston newspaper as 
“ Massachusetts and Its Canals.” Coming at a time 
when Bostonians are discussing the proposed canal 
across Cape Cod, the announcement doubtless seems 
wholly appropriate. 


“Who’s Who” for 1907 has just appeared, bigger 
and better in many ways than ever before. There 
are nearly two thousand pages in this edition, an in- 
crease of nearly a hundred pages over that of 1906. 
The tables which were formerly included have gradu- 
ally been dropped in the interests of space, and are 
now to be found along with other similar material 
in the separate book called “ Who’s Who Year-Book.” 
The very large additions of American names make 
the book increasingly valuable for this country. 


One of the important announcements of the begin- 
ning of the year is that of a new book by Miss Jane 
Addams, to be published about the middle of Janu- 
ary. Miss Addams is known first of all as the head 
of Hull House, one of the earliest and the most effi- 
cient of social settlements. In her new book, which 
is entitled “ Newer Ideals of Peace,” she reveals her- 
self as a thinker and investigator along lines of so- 
cial and economic progress. The book is described as 
a study in the gradual development of the moral sub- 
stitutes for war. 


In the current issue of The Bookman there is an 
interesting summary and analysis of the statistics 
for the year’s best selling books. According to these 
figures there are six books which have appeared in 
the monthly lists of the six best selling books five 
times. Three of these books have been credited with 
more than 800 points each, their records being as 
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follows: Churchill’s “ Coniston,” 
ton’s “The House of Mirth,” Wister’s 
“Lady Baltimore,” 848. which is thus 
the “ record” book of the year, has as a further dis- 


Mrs. Whar- 


1255; 
and 


VG2; 


* Conision,” 


tinction the largest number of points for one month 
ever received by a book in these lists. In September 
“Coniston” was credited with 363, its closest com- 


petitor, “ Lady Baltimore,” having 157. 


Mr. Stephen Gwynn is a man after Justin McCar- 
thy’s own heart. They are both Irishmen, as well as 
literary men, and the versatility of each is matched 
only by that of the other—for Mr. Gwynn, like Mr. 
McCarthy, has written novels, essays and descrip- 
But Mr. 
Gwynn’s latest bid for Mr. MeCarthy’s admiration, 
to Parliament the Nationalist 
Member for the city of Galway, is also the strongest. 


tive works, besides history and biography. 


in his election as 
“Stephen Gwynn is a man of intellect and of high 
education,” says Mr. McCarthy in a recent article in 
The Independent, * who won much university distine- 
tion, and has made for himself a great success as an 
author of books and a writer for reviews and maga- 
zines. I am confident that he will win for 
himself a distinction in that (political) path of life, 
His election 


speeches show that he is likely te have a great suc- 


as he has already done in other paths. 


cess in the House.” 


There is a peculiar quality about Jack London’s 
latest story, “ White Fang,” which may perhaps not 
strike the reader at once, and that is the almost en- 
There 
action, but amazingly little talk, 


tire absence of dialogue. is intensely vivid 
and the effect of 
strong impression 
of the absolute fidelity of the story to nature. 


this is to produce a remarkably 


The proverbial precocity of poets is exemplified in 
the case of Wallace Irwin, whose “ Random Rhymes 
and Odd has just been published. Mr. 
Irwin is still a very young man to have reached the 
position now generally conceded to him—that of our 
best and most popular humorous poet. It is only a 
few years since he was helping to edit a students’ 
paper at Leland Stanford University, and but four 
years since his first volume, “ The Love Sonnets of a 


Numbers ” 


Hoodlum,” was published. Since then two or three 
small volumes of limited scope have appeared, but 
“Random Rhymes and Odd Numbers” is the first 
comprehensive collection of his work that has been 


issued. 


Owen Davis, the well-known playwright, has prac- 
tically completed the dramatization of Arthur 
Stringer’s recent novel, “ The Wire Tappers,” and ar- 
rangements are now under way for its early produc- 
tion. The dramatist, it is said, has not neglected 


to take advantage of the somewhat novel and up-to- 
date criminal features of Mr. Stringer’s story; so 





besides being a play of the “ Leah Kleshna” ‘type, 
“The Wire Tappers” is also likely to prove a nov- 
elty on account of its background of electrical effects. 

yeneral A. W. Greely, of the United States Army, 
predicted that the revised and enlarged edition of 
his “ Handbook of Polar Discoveries ” would hardly 
be off the press before Peary would be heard from. 
His authoritative 
resume of Arctic and Antarctic explorations from 


General Greely was right. 
the earliest voyages down to and including the sail- 
ing of Peary on the “ Roosevelt,” had scarcely been 
published by Little, Brown & Co., Boston, when the 
newspapers heralded the of Peary’s latest 


polar-quest. The twelve maps and the bibliography 


news 


in General Greely’s handbook are of great value to 
those interested in the subject. 


The importance of the tariff as a political issue 
is indicated by the constant demand for books and 
articles on the subject. Almost coincidently with 
the beginning of Miss Ida Tarbell’s new series in 
the Magazine, entitled “The Tariff in 


Our Times,” the Macmillan Company will publish a 


American 


work on the same subject, and embodying a compre- 
hensive and practical discussion of the entire prob- 
Franklin Pierce, a well- 
known lawyer of New York. 


lem of tariff revision, by 


The curious and diverting disclosures of the Ho- 
henlohe memoirs, which aroused the anger of the 
Kaiser and have attracted wide attention in Europe, 
are the subject of two articles in the Living Age; 
one, an editorial discussion from the Spectator in 
the Living Age for November 3, and the other a con- 
densation and review from the Outlook, in the Liv- 
ing Age for November 17. 


5 


An extremely intimate and up-to-date 
“ Russia from Within” 


account of 
is furnished by the special 
the National Review, and is re- 
printed in the Living Age for November 3. It sup- 
plements tlte newspaper despatches and gives alto- 
gether new glimpses of the new premier, and the 
men who surround him. 


commissioner of 


More than any recent ar- 
ticle, it makes intelligible the present halt in ex- 
treme manifestations of the revolutionaries on the 
one hand and the reactionaries on the other. 


“Ts Pennsylvania’s new Capitol a palatial monu- 
ment of fraud?” is the startling query propounded 
by T. Everett Harry in the current Harper’s Weekly. 
The cost of the structure, according to the facts 
adduced by Mr. Harry, was $13,000,000, although 
the estimated cost was only $4,000,000. The item 
of $9,000,000 for “furniture” included $2,000,000 
for electroliers, which were contracted for “by the 
pound.” Mr. Harry marshals fact after fact in sup- 
port of the conclusion that is regarded by conser- 


vative observers as unavoidable. He notes, in con- 
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clusion, that when President Roosevelt delivered his 
speech at the dedication of the building he said 
nothing of the gorgeous governmental house behind 
him—* not a word of praise, not a word of felicita- 
tion or congratulation to his auditors concerning 
it. He spoke of the glorious history of Pennsylva- 
nia and the need of corporate legislation. That was 
all. It was regarded as significant. With its dome 
proudly rearing itself into the sky on Capitol Hill, 
its marble-pillared porticoes gleaming white among 
the trees, it were a shame Pennsylvania must hide 
its face as she gazes—hide her face from the arro- 
gant, shameless monument to graft in the concrete. 


“The large number of Rembrandt’s drawings that 
have come down to us attest both the eager curiosity 
of his intellect and his incessant activity,” writes 
Emile Michel in the sumptuous quarto volume pub- 
lished by John Lane Company from the Bodley 
Head, New York. “These drawings show the ut- 
most variety of method; some are hasty jottings, 
others careful and elaborate essays in line. They 
were not made for others, but for himself, and are 
either experiments to serve for his instruction, or 
mediums .for the expression of his thought. Side 
by side with the most unequivocal evidences of his 
mastery, he manifests an almost childish naivete, 
and that fundamental sincerity of the man who is 
seeking, feeling his way, making good his mistakes, 
and endeavoring, above all, to give the utmost sig- 
nificance to his work.’’ The volume is illustrated 
with 70 plates in color and photogravure, showing 
the master’s paintings, etchings and sketches from 
the principal public and private collections of the 
world. 


Clifton Johnson, who has rambled over many parts 
of the country with his camera, gives us some fasci- 
nating glimpses of the life of the middle west in his 
new book, “ Highways and Byways of the Missis- 
sippi Valley.” Mr. Johnson seems to’ have spent 
more time in the byways than in the highways. He 
has an unquenchable liking for add and out-of-the- 
way scenes and characters, and a faculty that 
amounts almost to genius for discovering them. The 
new book, like its predecessors, is illustrated with a 
great number of the author’s admirable photographs. 


Among the thousands of fascinating recollections 
of the career of the author of Ben-Hur which are 
told in his Autobiography, published last week by 
the Harpers, is a description of one of the great 
Lincoln and Douglas debates. Wallace went to the 
debate strongly prepossessed in favor of Douglas, 
but the magic of Lincoln’s oratory completely al- 
tered his view. 

“Presently there was a commotion in the crowd, 
and a general looking that way, and Mr. Lincoln 








mounted the steps. He paused on the platform, 
and took a look over the crowd and into the counte- 
nances near by, and there was a smile on his lips 
and a whole world of kindness in his eyes. The 
thin neck craned out over his sweat-wilted shirt col- 
lar while he bowed to acquaintances. Mr. Douglas’s 
outer suit had come from an accomplished tailor; 
Mr. Lincoln’s spoke a slop-shop. The multitude im- 
pressed me as the most undemonstrative of all I 
had ever seen on a political occasion. Every man 
of them however, was palpitating with an anxiety 
too great for noise. So, I fancy, men must have 
when they are spectators of a duel to the death. 


“Mr. Lincoln arose, straightened himself as well 
as he could. But for the benignant eye, a more un- 
attractive man I had never seen thus the centre of 
regard by so many people. 
without being strong. 


His voice was clear 
He was easy and perfectly 
self-possessed. The great audience received him in 
utter silence, and the July sun beat mercilessly upon 
his bare head. 


“T confess I inwardly laughed at him; only the 
laugh was quite as much at the political manager 
who had led him out against Mr. Douglas. 
theless, I gave him attention. 
laughing. 


Never- 
Ten minutes—I quit 
He was getting hold of me. The pleas- 
antry, the sincerity, the confidence, the amazingly 
original way of putting things, and the simple, un- 
work; and then and there I dropped an old theory, 
that to be a speaker one must needs be graceful 
restrained manner withal, were doing their perfect 
and handsome. 
breathlessly, 


Twenty minutes—I was listening 
and with a ‘searcely defined fear. 

“Thirty minutes—the house divided against itself 
was looming up more than a figure of speech. My 
God, could it be prophetic! An hour—the limit of 
the speech. Mr. Lincoln took his seat. How many 
souls sat down with him—that is, how many of the 
unbelieving like myself were converted to his think- 
ing—I could not know.” 


The first Senator in alphabetical order was An- 
thony, of Rhode Island, one of the waverers suspected 
of party disloyalty and the subject of much atten- 
tion during the adjournment, and as he rose and 
faced the Chief Justice a deathlike stillness settled 
upon the chamber. 

“Mr. Senator Anthony, how say you?” questioned 
the distinguished jurist. “Is the respondent, An- 
drew Johnson, President of the United States, guilty 
or not guilty of a high misdemeanor as charged in 
this article? ” 

“Guilty,” answered the suspected Senator, and 
the managers and party leaders settled back com- 
fortably in their chairs. 
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Hundreds of pencils kept tally a: the voting pro- 
ceeded, and it was soon apparent that party disci- 
pline was being strictly maintained, the Democrats 
without exception recording negative votes, and the 
Republicans exhibiting unbroken ranks. Indeed, 
Simon Cameron was so zealous in his party al- 
legiance that he blurted out “Guilty” before the 
Chief Justice completed his question, and for a mo- 
ment the solemnity of the proceedings was threat- 
ened by the titter which greeted his performance. 
Suddenly, however, there was a sound which dis- 
mayed some of the satisfied managers, for Senator 
Fessenden, of Maine, answered “ not guilty” to the 
presiding officer’s inquiry, and destroyed all hope of 
complete party harmony. Fessenden’s loyalty had 
been long under suspicion, but there were those who 
believed that neither he nor any other Senator would 


dare oppose the majority at the final hour. Never- 


theless, Grimes struggled to his feet a few moments 
later and recorded his belief in the President’s in- 
nocence, and Henderson of Missouri followed his ex- 
Before the clerk reached the name of Sena- 
tor Ross, of Kansas, however, twenty-four votes had 
been recorded for conviction, ten more were practic- 


ample. 


ally pledged, and only thirty-six were necessary to 
convict. Ross was a silent man, who had wrapped 
himself in a mantle of dignity and refused to dis- 
cuss the case or to allow any one to approach him 


Legislation by Constitutional Convention. 

In his work on the “ American Commonwealth ” 
Mr. James Bryce calls attention to the tendency of 
the American people, through distrust of the aver- 
age Legislature, to include in a Constitution provi- 
sions which much more properly should be enacted by 
ordinary statute. Sometimes this disposition is car- 
ried to ridiculous lengths. Provided, however, a 
clause be adopted as part of a proposed Constitution 
and submitted to and ratified by the people, there 
can be no doubt of its being part of the supreme 
organic law. 

The recent decision of the Supreme Court of Ala- 
bama in ex parte Birmingham & A. R. Co., 42 8. 
O. 118, calls attention to a further tendency that 
has occasionally cropped out to legislate by constitu- 
tional convention without submission to the people. 
It appeared that Acts 1900-01, page 224, of Alabama, 
provided for the holding of a convention to revise 
and amend the Constitution, and section 22, page 
232, provided for an election for the ratification or 
rejection of the Constitution. The convention 
enacted an ordinance providing for an additional 
court house in certain counties. The convention, by 
section 287, paragraph 4, provided that the Consti- 
tution be submitted to the electors for ratification 
or rejection. Paragraph 5 directed the Governor to 
take such steps as would give general publicity and 





concerning it outside the Senate chamber, and his 
opinion was the only one about which no informa- 
tion of any sort had been procurable. If he voted | 
“guilty” the impeachment was almost certain of | 
success; if “not guilty,” his example on the waver- | 
ing Republicans might work disaster, and the audi- 
ence sat spellbound as the Chief Justice voiced his 
solemn question. Then for the first time Ross broke 
his exemplary silence and recorded a vote of ac- 
quittal. From that tense moment the hopes of the 
party politicians sank, flickering fitfully after Ly- 
man Trumbull refused to follow their dictation, and 
disappearing as Van Winkle placed his independence 
upon record, leaving Wade to the inglorious dis- 
tinction of recording a vote in favor of elevating 
himse’f into the presidential chair. But the final 
vote, thirty-five to nineteen, lacking only one of con- 
viction, was too nearly a party triumph to justify 
surrender, and under whip and spur other votes were 
subsequently forced on the second and third articles 
with the same result; and then the disappointed 
majority, determined that the President should not 
enjoy the satisfaction of a complete acquittal, ad- 
journed sine die without taking a vote on the re- 
maining articles, the crowd in the galleries and cor- 
tidors me!ted away, and the momentous impeach- 
ment ended.—Frederic Trevor Hill, in Harper’s for 
November. 





circulation to the Constitution, and the Governor 
caused the Constitution to be printed in pamphlet 
form and circulated throughout the State, and ap- 
pointed a day for the holding of an election. The 


| Constitution did not contain the ordinance, nor was 


it annexed thereto, and it was not mentioned in the 
pamphlet or in the order for the election. It was 
held that the ratification of the Constitution by the 
electors did not include a ratification of the ordi- 
nance, and that the latter did not become a part of 
the fundamental law. 

Undoubtedly this decision is in accordance with 
sound principle as it is with the decisive weight of 
authority. The court cites a few decisions by other™ 
courts of last resort in support of its view. The 
law of the subject is summed up in the following 
extract from Cooley on Constitutional Limitations: 

“Tn accordance with universal practice, and from 
the very necessity of the case, amendments to an ex- 
isting Constitution, or entire revision of it, must be 
prepared and matured by some body of representa- 
tives chosen for the purpose. It is obviously im- 
possible for the whole people to meet, prepare and 
discuss the proposed alterations, and there seems to 
be no feasible mode by which an expression of their 
will can be obtained except by asking it upon the 
single point of assent or disapproval. But no body 
of representatives, specially clothed with - 
power for that purpose by the people when choosing 


unless 
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them, can rightfully make definite action upon 
amendments or revisions. They must submit the re- 
sult of their deliberations to the people—who alone 
are law—for ratification or rejection. The consti- 
tutional convention is the representative of sover- 
eignty only in a very qualified sense, and for the 
specific purpose and with the restricted authority 
to put in proper form the questions of amendment 
upon which the people are to pass, but the changes 
in the fundamental law of the State must be enacted 
by the people themselves.” 

Exceptions to the rule have been recognized as 
“War Measures” during the so-called period of 
Reconstruction (Washington v. Washington, 69 Ala. 
281), but to concede the power of a. constitutional 
convention in ordinary times and when regular civil 
government is in force, to legislate as it pleases, in- 
dependently of the popular will, would, as shown 
in the judicial opinions and extracts from text writ- 
ers cited in this recent Alabama case, amount sub- 
stantially to revolution. 

It may be noted that in order for a_ provision 
adopted by a constitutional convention to become 
constitutional law it is not necessary that it be in- 
corporated in the Constitution proper. It is suffi- 
cient if an independent clause be submitted and 
ratified by popular vote. In Stewart v. Crosby, 15 
Tex. 546, it was said of an ordinance attached to the 
Constitution of 1845: 

“For the present, then, it may suffice to say we 
think it free from doubt that the ordinance appended 
to the Constitution is a part of the fundamental 
law of the land. Having been framed by the con- 
vention that framed the Constitution of the State, 
and adopted by the convention and the people along 
with the Constitution, it is of equal authority and 
binding force upon the executive, legislative and 
judicial departments of the government of the State 
as if it had been incorporated in the Constitution, 
forming a component part of it."—N. Y. Law Jour- 
nal, 





: 0: 


Criminal Law Reform. 

The question of criminal law reform has been dis- 
cussed quite freely during the past year by pro- 
fessional men and laymen. It 
phase of the adjective, and 
penal law; also the general doctrine of responsibility 
28 viewed from its psychological aspect. This dis- 
cussion has been carried on from two different view 
points. In the first of the 
Lex talionis is upheld in an improved form. Every 
criminal is not unlike any other man; fer that rea- 
son there can be no criminal predisposition. The 
personality of the offender cannot be taken int6é ac- 
count, because courts cannot look into his heart so 


has involved every 
subject—substantive, 


instance the doctrine 





as to properly determine the cegree of his anti- 
social disposition. Neither can the dangerous crim- 
insane. 
the 
In the 
of the 


sources out of which criminal procedure developed, 


inal be distinguished from the dangerous 
The the 
penalty, not the personality of the offender. 


second 


nature of the offense is measure for 


instance, although revenge is one 
the true doctrine of punishment is the protection of 
society as evidenced by the ancient systems of out- 
lawry and “were.” Predisposition of the criminal 
are the that lead to 
The personality of the offender should be 


considered in meting out punishment, and not the 


and his environment causes 


crime. 
particular offense. A distinction ought to be made 
The ob- 
ject of the criminal law ought to be to deter the 


between occasional and habituai offenders. 
occasional criminal from repeating the act, to re- 
form the predisposed criminal, and to eliminate the 
incorrigible. 

The whole discussion resolves itself into the ques- 
tions whether the individual, irrespective of his per- 
the 
whether, in the punishment of an individual, his 


sonality, should be punished for offense, or 


personality in its relation to the offense should be 
into account. 


the 
the criminal. 


taken Criminology deals not so much 
the 


A criminal is looked upon as a marked 


with nature of crime as with nature of 


deviation from the usual type. 
the 


pendent classes of society. A 


He is usually con- 


sidered in connection with defective and de- 


marked characteris- 


tie of this class, or pauper clas:, is a lack of will 


power, and the criminal as evolved from this class 


is marked by the distinctive characteristic of ab- 


normal feelings, or rather emotional disposition. 


The philanthropist and the criminal are directly op- 
altruistic in his 


posite to each other. The one is 


nature; the other egotistical. The criminal has no 


regard or consideration for others. His mentality 


is self-centred. Criminology divides criminals into 
The 
The 


eally a normal person who is driven to crime in a 


three classes: oceasional, habitual, and _ in- 


stinctive class. occasional criminal is practi- 


sudden passion by unusual temptation or by reason 
The habitual 
criminal is a slave to the law of habit, acting under 


of some misfortune or reverses. 


unfavorable or abnormal surroundings and condi- 


tions. The instinctive criminal is such by nature, 
ha 
the 


an- 


the result of heredity. Alcoholism, induced by 
bitual drunkenness, drug habits and diseases of 
type of epilepsy as manifested in the individual 
cestry, are the essential elements that tend to pro 
duce an hereditary tendency to criminality. In law 
a criminal is one who is convicted of the particular 
crime charged. 

A classification of mankind into normal and ab- 
normal, in relation to man’s physical, mental and 


moral attributes, is apparent when the demarka- 
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the classification 
into sane and insane, but it is far from apparent 
we come to the middle line. All 
tests seem to fail to fix this line, and become prac- 
This 


in 


tion is clear and distinet; aiso 


when border or 


tically indeterminate. fact is manifest when 


the normal individual his conduct the 


world to ask. Why does a man torment another for 


causes 
the mere purpose of tormenting? Why do men ask 
or demand of others what they would not do them- 
selves? Why do we find that in “ the heart of every 
man there lies a wild beast which only waits for an 
opportunity to storm and rage, in its desire to in- 
flict pain on others, or, 
kill 


if they stand in his way, to 
Why do we find that “to the 
egotism of our nature joired more or 
breast a fund of hatred, envy, 
Why do we find that “if a 
man has no great occasion for breaking out, he will 
end by taking advantage of the smallest slight, and 
by working it up into something great by the aid 


them?” bound- 


less in 


every human 


anger, 


rancor and malice?” 


of the imagination—for however small it may be, 
it is enough to rouse his anger—and: then he will 
carry it as far as he can and may?” Why does a 
man resolving not to repeat a certain act which he 


ought not to have done, “ when occasion recurs, to 


great astonishment, repeats the act precisely in 
» same way?” Why do men “ hehold the mote that 
is in their brother’s eye, but consider not the beam 
that is in their own eye?” Why do men profess one 
thing and practice another? Why are men so dis- 
to their 
? The questions undoubtedly establish that 


honorable when one comes search into 
notives 
every normal human being is semewhat abnormal, 
and that commingled with sanity there is a certain 
amount of insanity, with morality a certain amount 
of immorality. Equally true in every normal indi- 
vidual there is a certain amount of degeneracy and 
A 


close study of the unwritten, and in some instances 


criminality. It is solely a question of degree. 


the written history of many of our great men ol 
wealth, captains of industry, bankers, financiers and 
professional men, will illustrate this in many ways. 
It is not long since when one of them said: “ There 
traffic 
manager, said: “It keeps me busy dodging prison 
doors, but what am I to do, [I must make a living, 
and [ am at that period of life where I am unfit 
The relation 
and the following taken from Flynn’s work on “ The 
World of -Graft,’ is apparent. In this work 
speaks of two men who decided early in life to 
up pursuing an honest calling for that of bank 
bing, for the reason that the former method was 
too slow to accumulate wealth, and for the reason 
that by taking a chance, although a deliberate break- 
ing of the law, they might come into affluence at} 


| 
one streke, so that they could retire with their | 


is no law against rebates,” and another, a 


for other work.” between these cases 
he 
give 


rob- 





families and live comfortably the rest of their lives. 
After a checkered career they finally succeeded and 
retired to live an honest life. is not the taking of 


this one chance a dominant element 


in the commer- 
Only a more refined method is 
adopted in its executtion, yet it partakes of that 
same criminal 


cial world to-day? 
nature. Oftentimes the development 
of economic forces” tend to develop a criminal con- 
duct. For instance, the present merit-system in the 
economic world, where the only merit a successful 
manager requires is to make dividends for an over- 
capitalized corporation or trust without any regard 
for fair competition and with little consideration 
for health and, even, life of employes. In further 
illustration of the foregoing, a superintendent of a 
large shipbuilding concern was discharged because 
he would not slight the specifications by substi- 
tuting inferior material and work in places where 
it could not be seen as directed by his superiors. As 
it * He excellent man, but 
no money-maker; too conscientious.” 


was said of him: is an 


The highest 
economy must be attained irrespective of persons 
or things. 

In the turmoil of psychic forces that influence the 
popular mind there are certain ideas or doctrines 
that seek prestige to the exclusion of all others, so, 
for example, under the present economic conditions 
the idea that has gained prestige may be charac- 
the the to 


money; honestly if you can, but make it 


terized advice father his son: 


“. Make 


anyhow.” 


by gave 
Every wrong idea or doctrine that seeks 
prestige in the popular mind must have a corres- 
In this 
case it based upon the excuse that it is human na- 
Human is the 


doctrine. 


ponding dominant idea for its justification. 


ture. nature excuse for 
this When 


honest to dishones*, 


all miscon- 
every available 
from legal to ille- 
gal, are brought to bear upon a person to part with 
his the 


duct under 


means, from 


belongings, purchaser or recipient, when 
called to account, excuses his conduct by saying 
it is human nature, and he does not hesitate to add 
that the seller was a fool for selling at such a price. 
When a few stock manipulators by dishonest and 
illegal methods take advantage of the unsuspecting 
stockholders, and the illegal 


methods not sus- 


ceptible of legal proof, the sole excuse offered for 


are 
the conduct of the manipulators is, it is human 
When have 
formed a trust, deliberately violate the law, ren- 
liable punishment, 
the excuse offered is that they did not know it was 
wrong, and, even if they did, it is human nature. 


nature, so-called business men, who 


dering themselves to criminal 


When an agent or representative of a large busi- 
ness house sells, for example, to a milliner in a 
small country town, out-of-date and unsalable hat 
shapes under the representation that they will be 
in fashion next season, for the sole purpose of un- 
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loading dead stock, the excuse cffered is that it is 
human nature. When the proprietor hears about 
it he chuckles to himself and praises the salesman 
indirectly, and when the poor woman calls to com- 
plain the proprietor is highly indignant that she 
should harbor such dishonorable thoughts against 
so honorable and respectable business. This, also, 
is human nature. Where a husband or a wife lead 
a lascivious life unbeknown to one or the other, it 
is excused by saying it is human nature. When a 
man under the pretext, whether real or assumed, 
that his wife was slandered, shoots the slanderer 
in a most cowardly and dastardly manner, he is 
excused because it is human nature and the so- 
ealled unwritten law, which has no foundation in 
jurisprudence, but is the product of a morbid pop- 
ular opinion and sense of honor. must be dragged 
in as a justification. If human nature is the ex- 
euse for all misconduct then every individual pos- 
sesses elements of criminality. Trickery is_ trick- 
ery, stealing is stealing. fraud is fraud, deception 
is deception, and murder is murder, whether com- 
mitted by a saint or a sinner, and human nature 
is no excuse. It is the offense and not the person- 
ality that must be taken into account. Unless the 
personality is a matter of direct issue the law will 
not take cognizance of it. In general the law holds 
‘the individual responsible only for his own acts. 
and it endeavors, so far as possible, to make the 
punishment fall on him alone. The act must fall 
below a certain standard of conduct in order to 
bring it within the category of punishable acts. 
Conduct is involved in law. The conduct amen- 
able to law must be judged by certain external 
standards. In creating these standards of conduct 
the law uses as its standard of measurement the 
conduct of the average or ordinary man. These 
tests of liability are independent of the individual’s 
personality as to the degree of evil in his particular 
motive or intention. The nature of the offense and 
the nature of the standards are the only ‘relational 
elements that will admit of determining the legal 
results of the conduct. The assumption is that 
every man is as able as every other to behave and 
live up to the standards created by law, and these 
are within the reach of every one. It is nothing 
more than acting prudent and careful with your 
person as well as with others. The class of persons 
most susceptible to fall below the standard are 
those more likely to err on account of temperament, 
ignorance or folly. It is incumbent on every indi- 
vidual, at his peril, to rise up to the legal standard, 
for the law only takes account of certain incapaci- 
ties, such as infancy and insanity. Turning now 
to Stephen’s Digest of Criminal Law, Art. 27, we 
find: “No act is a crime if the person who does it 
is, at the time when it is done, prevented either by 





defective mental powers or by any disease affecting 
his mind (a) from knowing the nature and quality 
of his act; or (b) from knowing that the act is 
wrong. But an act may be a crime although the 
mind of a person who does it is affected by dis- 
ease, if such disease does not in fact produce upon 
his mind one or other of the effects above mentioned 
in reference to that act.” Speaking generally the 
essence of a criminal act committed is lodged in 
the animus* with which it is executed, therefore 
want of knowledge is the only excuse for the act. 
In Dew v. Clark, 3 Maen. & Gordon 387, the ten- 
dency of the law in cases of insanity to follow the 
usual standards of conduct as manifested in normal 
cases, i. e., gaged by the average or ordinary man’s 
opinion of insanity, is well expressed. The court 
said: “ How, then, is the question of insanity to be 
approached by a legal tribunal? What tests are 
to be applied for diseases? What limits assigned 
within which extravagance of thought is to be pro- 
nounced compatible with mental health? The de- 
cided cases afford no light on these tests. I no- 
where find any attempt to devise such tests or as- 
sign such limits. Nor do I conceive that any tests, 
however elaborate, beyond the common and ordinary 
more of judging in such ‘matters, would be compe- 
tent to bear the strain of individual cases in the 
course of experience.” “Tt is when the 
words or deeds of others, referred to our own stand- 
ard, and that which by experience is found to be 
the common standard of the human race, appear to 
transgress those limits, that we suspect these com- 
mon senses, emotions and faculties, which we know 
to exist, to be the subjects of disorder or disease.” 
To come within the exemption of the law there 
must be-a real delusion as to fact, for where there 
is no delusion as to any fact, the absence of motive, 
or the presence of an irresistible impulse affords no 
defense. This, as well as the standard of conduct, 
is well exemplified in the following case, Regina v. 
Kennet, 5 C. & P. 254, where Kennet was the 
Lord Mayor of London, and failed to employ the 
military to suppress the Gordon riots. On his trial 
for criminal neglect of duty it was eloquently ar- 
gued that the Lord Mayor was inclined to do his 
duty, but in the moment of trouble he was so over- 
come by terror to be incapable of action, in fact 
his mind was distracted on account of threatened 
criminal proceedings and the horrors of massacre 
and murder. The court held that it is no defence 
in law to say that the defendant was not a man of 
sufficient capacity for the emergency; he occupied 
a position where the law demanded that he should 
be a man of ordinary firmness, and not being able 
to produce the justification of such a man, he must 
be found guilty.” 

The general theory of liability and responsibility 
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as outlined here will suffice to show that the law is 
adequate to meet all criminal requirements, and it 
is no fault of the law or its adequacy if the re- 
quirements are not met with promptness and de- 
cision. If morbid popular opinion and morbid jour- 
prevent the law from being properly ad- 
if those who administer the law are 
susceptible of these and other improper influences, 
or if they are incompetent. the fault does not lie 
with the law, but with the people. 


nalism 
ministered, or 


F. BEECHER. 
Toledo, Ohio, December, 1906. 


es See 


Hotes of Cases. 

Collision—Liability in Personam of Municipal 
Corporation.—In United States v. Port of Portland, 
decided by the United States District Court, D. 
Oregon, in October, 1906 (147 Fed. 865), it was 
held that the Port of Portland, a municipal corpora- 
tion, created by the State of Oregon, to which are 
delegated the powers of the State over the navigable 
waters of the Columbia and Willamette rivers at the 
city of Portland, and between there and the sea, 
with authority to improve the same, and to that 
end to make contracts, employ men and do all other 
acts necessary or convenient, is liable in damages by 
the Maritime Law for a collision caused by the negli- 
gence or fault of its employees in charge of one of 
its vessels employed in performing the duties for 
which it was created. .The court said in part: 

As was said in the case of the same title as this, 
which was instituted as a proceeding in rem to re- 
cover for the same alleged negligence (D. C. 145 
Fed. 705): 

“ The constitutionality of the act was brought to 
a test in the case of Cook v. Port of Portland, 20 
Or, 580, 27 Pace. 263, 13 L. R. A. 533. It is there 
declared in effect that the Port of Portland is a mu- 
nicipal corporation, and that its purposes and pow- 
ers are ‘all public, political or governmental.’ aud 
that the corporation and the commissioners wno ex- 
ercise its powers are as well the agents of the State, 
delegated to exercise a part of its prerogatives. 
‘The sole object of the corporation, says Mr. Jus- 
tice BEAN, speaking for the court, ‘is to so improve 
the Willamette and Columbia rivers at the city of 
Portland and between that point and the sea as to 
create and maintain a ship channel of a specified 
depth, and for this purpose it is given full power 
over these rivers so far as the State can grant the 
same.’ ” 

In so far, therefore, as the State had the power 
and authority in the premises—that is, over the 
‘navigable waters of the Columbia river and the chan- 
nel thereof—the Legislature has constituted the 
Port of Portland, as it were, an arm of the State, to 








perform its functions in the particulars specified 
in the act creating the municipality. But, however 
this may be, the whole contention, it seems to me, 
is precluded in all its important features by the 
case of Workman v. N, Y. City, Mayor, ete., 179 
U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314. The pri- 
mary position there considered is stated by Mr. 
Justice WHITE, who announced the prevailing opin- 
ion of the court as follows: 

“ Although by the Maritime Law the duty rests 
upon courts of admiralty to afford redress for every 
injury to person or property where the subject-mat- 
ter is within the cognizance of such courts and when 
the wrongdoer is amenable to process, nevertheless 
the admiralty courts must deny all relief whenever 
redress for a wrong would not be afforded by the 
local law of a particular State or the course of deci- 
sions therein. And this not because, by the rule 
prevailing in the State, the wrongdoer is not gener- 
ally responsible and usually subject to process of 
courts of justice, but because in the commission of 
a particular act causing direct injury to a person 
or property it is considered, by the local decisions, 
that the wrongdoer is endowed with all the attri- 
butes of sovereignty, and; therefore, as to injuries 
by it done to others, in the assumed sovereign char. 
acter, courts are unable to administer justice by af- 
fording redress for the wrong inflicted.” 

It was answered by the eminent jurist that the 
premise would result in the practical destruetion 
of a uniform maritime law, designed and suited to 
give relief to every character of maritime tort where 
the wrongdoer was subject to the jurisdiction of ad- 
miralty, and, therefore, that it could not be main- 
tained. It was next considered whether, under the 
Maritime Law, the city of New York was liable for 
an injury negligently inflicted by one of its fire- 
boats, and determined that it was. The conditions 
recounted were that the fire department of the city 
was an integral branch of the local administration 
and government of the city; that the ministerial 
officers who directed the affairs of the department 
were selected and paid by the city; that all the ex- 
penses of the department were to be borne by the 
city, which was bound by all contracts made for such 
purpose; that all the property of the department, 
including the fireboat, belonged to the city, and that 
the city was rendered liable by charter in case of an 
authorized destruction on land of property of indi- 
viduals to prevent the spread of conflagrations; by 
reason whereof it was concluded that the relation 
of master and servant existed between the city and 
those in charge of the fireboat; that especial relation 
being established, and the city being the owner of 
the offending vessel committing the tort, it was 
further concluded that in maritime jurisprudence 
the city was responsible in damages to the injured 
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party under the rule of respondeat superior. This 
was adjudged to be so, notwithstanding it is the 
uniform and settled rule, sanctioned by the courts 
of last resort in every State in the Union that have 
passed upon the question, that an action is not 
maintainable against a municipal corporation for 
any injury to person or property caused by the negli- 
gence of the members of its fire department acting 
in the line of their duty. 

See dissenting opinion by Mr. Justice Gray, 179 
U. S. 575, 576, 21 Sup. Ct. 220, 45 L. Ed. 314. And, 
further, as to the rule just stated, Wagner v. Port- 
land, 40 Or. 389, 60 Pac. 985, 67 Pac. 300. 

Now, if such is the case by judicial enunciation 
in maritime law, that the officers and agents of the 
fire department of an incorporated city or munici- 
pality are the servants of the municipality as it re- 
spects the relation of master and servant, for whose 
acts of negligence the master is liable, there can be 
but one result as applied to the present controversy. 
The master and officers of the tug John McCraken 
and dredge Columbia must be considered the ser- 
vants of the Port of Portland, for whose acts it is 
liable. The municipality was authorized and em- 


powered to employ them, to pay them for their ser- 
vices, and to discharge them in manner best suited 
to the judgment and discretion of its commissioners. 
All the expenses of carrying on the project were 
and are to be borne by it, and all the property em- 
ployed in the service, including the offending ves- 


sels, belonged to it. So that the essential conditions 
there assigned for legal responsibility for neg'igence 
of the servant are here present. But the present is 
even a stronger case, because the responsibility of 
the Port of Portland is more nearly analogous to 
that of an incorporated city, having the control and 
charged with the supervision and care of its public 
streets. Such a municipality is liable within the 
Federal jurisdiction, as well as in other courts, for 
dereliction in duty in permitting an unnecessary 
and dangerous obstruction or a defect to exist in 
such highways whereby injury ensues. City of Chi- 
cago v. Robbins, 2 Black. 418, 17 L. Ed. 298; Rob- 
bins v. City of Chicago, 4 Wall. 657, 18 L. Ed. 427; 
MeAllister v. City of Albany, 18 Or. 426, 23 Pac. 
845. 

If negligent in manner as alleged in the libel, the 
tug and tow might be regarded as a dangerous, and 
perhaps an unlawful, obstruction in the navigable 
channel of the Columbia river; so that in view of 
the closer analogy to the case of a city as it respects 
the repair of its streets the Port of Portland would 
then be amenable upon the same principle. But in 
any event it is clear that under the authority of 
Workman v. New York City, supra, the respondent 
is liable in damages in maritime law for the alleged 
negligence conducing to the collision complained of. 





A Proposed Uniform Divorce Statute. 

The National Congress on Uniform Divorce Laws, 
at its recent meeting in Philadelphia, issued a ten- 
tative uniform statute of divorce, which is printed 
in the ALBANY LAw JouRNAL for October, 1906. If 
such proposed act had been unqualifiedly recom- 
mended for legislative action, we should have found 
space for its appearance in full in this journal and 
made every effort to promote its adoption in New 
York and elsewhere. It provides the following 
causes for absolute divorce, and, optionally, the 
same causes with the addition of “hopeless insanity 
oi the husband” for limited divorce: 

“a. Adultery. 

“b. Bigamy, at the suit of the innocent and in- 
jured party to the first marriage. 

“¢. Conviction and sentence for crime by a com- 
petent court having jurisdiction, followed by a con- 
tinuous imprisonment for at least two years, or, in 
the case of indeterminate sentence, for at least one 
year; provided, that such conviction has been the 
result of trial in some one of the States of the United 
States, or in a Federal court, or in some one of the 
Territories, possessions or courts subject to the juris- 
diction of the United States, or in some foreign 
country granting a trial by jury, followed by an 
equally long term of imprisonment. 

“d, Extreme cruelty, on the part of either hus- 
band or wife, such as to endanger the life or health 
of the other party and render cohabitation unsafe; 
or such indignities to the person, threats and acts 
of abuse, as to render the condition of the other 
party intolerable and life burdensome, and to force 
such party to separate from the other and to live 
apart. 

“e, Willful desertion for two years. 

‘““f, Habitual drunkenness for two years.” 

It is our judgment that the policy of Massachu- 
setts abolishing limited divorce should be followed. 
Nevertheless, we realize that no uniform law could 
be adopted, except as a result of many compromises 
of opinion and much subordination of individual 
judgment to the sentiment of the majority. There- 
fore, we should advocate this statute, although, in 
the respect named, we think it susceptible of im- 
provement. It authorizes the service of a defendant 
by publication under certain with 
further clauses for so obtaining of jurisdiction of 
him, and for the extra-territorial validity of decrees 
thus granted. 


circumstances, 


This matter, which is certainly sec- 
ond, if not first, in importance in a statute of this 
kind, is substantially covered, and as to the limita- 
tions imposed, again we should feel constrained to 
aecept the will of the majority. 

We speak in this qualified tone becsuse we have 
been informed on reliable authority that the act is 
not definitely recommended as a measure of co-opera- 
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tive legislation for the adoption of which the agen- 
cies of public opinion may now proceed to agitate. 
We are led to believe that this recent action of the 
congress is in subordination to and controlled by a 
resolution adopted at the session in Washington, D. 
C., in February, 1906, which is as follows: 

“6. While the following causes for annulment of 
the marriage contract, for diforce from the bonds of 
matrimony, and for legal separation or divorce a 
mensa seem to be in accordance with the legislation 
of a large number of American States, this congress, 
desiring to see the number of causes reduced rather 
than increased, recommends that no additional 
causes should be recognized in any State; and in 
those States where causes are restricted no change 
is called for.” 

That is to say that in New York, for example, the 
adoption of any cause for absolute divorce in addi- 
tion to the single one now existing is discouraged. 
Ii we are wrong in the position attributed to the 
conference we shall be very glad to be corrected. 
If we are right the congress practically amounted to 
nothing more than a gathering of excellent gentle- 
men, who resolved that American divorce is a great 
evil, of which fact we were well aware beforehand. 

Our readers may recall that we have had little 
faith in the feasibility of a scheme for co-operative 
divorce legislation. We have believed that the dif- 
ferences of opinion on the subject are so great and 
so zealously held that it will be impossible to pro- 
cure the adoption of a uniform law by the States 
acting independently. We have expressed the view 
that, notwithstanding the great difficulties in the 
way of procuring an amendment of the Federal 
Constitution authorizing congressional action, that 
plan was more practically hopeful than the other 
one. From present information the outcome of the 
National Divorce Congress tends to strengthen our 
former position. We are, however, willing to advo- 
cate a statute such as the present one, if it be defi- 
nitely proposed as a piece of legislation. We fancy 
that the most serious missionary work for the meas- 
ure would have to be performed in our own State.— 
N. Y. Law Journal. 


-0: ——— 
Amouag the Late Decisions. 

A statute authorizing administration on an absen- 
tee’s property without his knowledge or consent, and 
Without notice to him, is held, in Grandy v. Kennedy 
(Va.). 4 L. R. A. ( N.S.) 944, to be unconstitutional. 


Authority to employ a detective to investigate the 
affairs of a corporation is held, in Thiel Detective 
Service Co. v. McClure (C. C. A., 6th C.), 4 L. R. A. 
(N. 8.) 843, not to be conferred by power of attor- 
ney, given by a stockholder, to do all that he can 





do relating to the stockholder’s personal business 
and estate. 


An action for alienation of affections of a husband 
is held, in Nolin v. Pearson (Mass.), 4 L. R. A. (N. 
S.) 643, to be authorized by a statute permitting a 
wife to sue for injuries as if sole. 


The probable accretions of wealth to the husband 
are held, in Muir v. Muir (Ky.), 4 L. R. A. (N. 8S.) 
909, proper to be considered as a basis for alimony. 


A saloon keeper is held, in Peter Anderson & Co. 
v. Diaz (Ark.), 4 L. R. A. (N. S.) 649, not to be 
liable for a personal injury to a patron by the bar- 
tender and others, who put alcohol on his feet and 
set it afire. 


The liability of directors of a bank for default or 
negligence of the cashier is held, in Mason v. Moore 
(Ohio), 4 L. R. A. (N. S.) 597, to be enforceable if 
they have failed to exercise reasonable supervision. 


The holder of a note as collateral is held, in Hulett 
v. Marine Sav. Bank (Mich.), 4 L. R. A. (N. S.) 
1042, not to be a bona fide holder where the princi- 
pal obligation is collectible.. 


A change of the plan of a building association, 
making a material departure from its original plan, 
is held, in Burkheimer v. National Mut. B. & L. 
Asso. (W. Va.), 4 L. R. A. (N..8.) 1047, to justify 
a dissolution of its contract with a member. 


The right to stipulate against liability for negli- 
gence in consideration of reduced fare is denied in 
& St. L. R. Co. v. Higgs (Ind.), 

1081. 


Pittsburgh, C. C. 
4L. R. A. (N. 8S.) 


liability of a carrier for the loss of a drum- 


The 


s baggage is sustained in New Orleans & N. E. 


wie! 
nm. Co, ¥. 
1035, 


Shackleford (Miss.), 4 L. R. A. (N. S.) 
where the carrier knew it contained samples; 
but a statutory double liability is denied. 


The insanity of a locomotive engineer, which causes 
the wreck of a ear, is held, in Central of Ga. R. Co. 
v. Hall (Ga.), 4 L. R. A. (N. 8.) 898, not to be an 
act of God which will excuse the carrier. 


Failure to procure a clearance of goods which the 
carrier undertakes to transport in bond and clear at 
the port of arrival is held, in J. H. Cownie Glove Co. 
v. Merchants’ Dispatch Transp. Co. (Iowa), 4 L. R. 
A. (N. 8S.) 1060, to make it liabie for injury to the 


goods because of their detention. 


carrier was 
merely directed to notify is held, in Atchison, T. & 
S. F. R. Co. v. Schriver (Kan.), 4 L. R. A. (N. S.) 
1056, not to be justified, where they were shipped 


Delivery of goods to one whom a 


tu the consignor’s own order, 
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The time allowed by local law for redemption from 
foreclosure is applied, in Dickson v. Loehr (Wis.), 
41. R. A. (N. S.) 986, by analogy, upon directing 
conveyance of land in another State. 


A contract valid where made and to be performed 
is held, in Bank v. Doherty (Wash.), 4 L. R. A. (N. 
S.) 1191, not to be usurious in another State, where 
suit is brought to foreclose a mortgage securing it. 


Action on a Kansas contract is held, in Doughty v. 
Funk (Okla.), 4 L. R. A. (N. S.) 1029, not to be 
barred in Oklahoma merely because it was barred in 
Nebraska while defendant resided there. 


Injury to a passenger by a dog on a street car is 
held, in Westcott v. Seattle, R. & S. R. Co. (Wash.), 
4 L.R. A. (N. 8S.) 947, to make the carrier liable. 


Striking out depositions in defense of a divorce 
suit for failure to pay alimony as ordered, and then 
giving final decree of divorce, are held, in Trough v. 
Trough (W. Va.), 4 L. R. A. (N. S.) 1185, not to be 
due process of law. 


A contract made on ‘Sunday, the formalities of 
completing which are not finished until another day, 
is held, in Jacobson v. Bentzler (Wis.), 4 L. R. A. 
(N. 8S.) 1151, to be illegal. 


A municipal contract as to the location of a public 
building in consideration of a donation is held, in 
Edwards v. Goldsboro (N. C.), 4 L. R. A. (N. 8.) 
589, to be void as against public policy. 


A contract of a foreign corporation is held, in Tri- 
State Amuse. Co. v. Forest Park Highlands Amuse. 
Co. (Mo.), 4 L. R. A. (N. S.) 688, to be void where 
the steps requisite to a right to do business in the 
State have not been complied with, although there is 
a penalty for such failure. 
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Want of Due Care. 

The bar was filled with lawyers awaiting the 
calling of the court calendar, and no one appeared 
to be ready for trial. Upon the second calling of 
the list the attorneys for both parties answered 
“ready” in the case of O'Hara v. Houlihan. The 
plaintiff outlined his case, and it appeared in evi- 
dence that while he was coming from a wake in one 
of the tenements of the defendant’s building he was 
injured in passing down the steps by a defect negli- 
gently suffered by the defendant to be there. There 
was no evidence that the plaintiff was an acquaint- 
ance of the defendant, or that he was expressly in- 
vited to the wake, or that he was in any way related 
to any of the occupants of the house, 

The case was submitted by both sides without 
argument. 





“This case,” began his Honor, “ presints several 
important quistions niver before decided in this 
State. There is no ividence that the plaintiff was 
invited to the wake, or that he was in any way 
related to any of the occupants of the house, or 
that he was an acquaintance or frind of the defend- 
ant. He was not even a bare licencee, but he stands 
in my opinion on the same legal footing as a ped 
dler, book-agent, thramp or any busybody who goes 
on primises for his own profit or curiosity. A per- 
son holdin a wake over the poor morthal remains iv 
one iv their own dear kinthred don’t invite the whole 
wurrld to come there, and whiniver a wake is held 
there is no implied invitation to ivery one iv the 
same nationality and religion to: attend it. 

“Mindin your own business, and not goin unless 
you’re axed, is good law, legal, moral, ecclesiastical 
and scriptural. 

“Now the coort takes judicial notice that the 
heart bowed down by weight iv woe nades a stimu- 
lant, and it sames to be undisputed that stimulants 
are passed round at ivery dacent wake. Also that 
people may and do attind a wake for irriverent and 
selfish motives; to backbite their neighbors, thry to 
catch a husband, and the loike. It would be absurd 
to hould the landlord liable for an accident hap- 
penin to any such busybodies. 

“Tf this accident happened goin to the wake, I 
would find due care on the part of the plaintiff an 
give him judgmint, but happenin as it did after the 
plaintiff had been several hours at the wake, and 
during that toime no doubt had indulged in several 
‘heart to heart talks wid ould frinds and neigh- 
bors, and there bein no ividence that the plaintiff 
suffered from vertigo, I must foind that the plain- 
tiff wint to the wake av his own peril, and must 
be damed guilthy of contributory nigligence, and 
take the stips and primises es he finds them. 

“TI must give judgmint for the defindant.” 

JOSEPH M. SULLIVAN, LL. B., 
of the Suffolk (Mass.) Bar. 
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The Humorous Side of the Law. 

Librarians of law libraries are used to answering 
all sorts of legal puzzles, but one of them had to 
confess; a few days ago, that he was floored. A 
young man interrogated him in this wise: 

“What you got on forms?” 

“Why, we have a number of books of forms,” was 
the reply. “There is Abbott’s Forms and various 
other works. What sort of a form are you looking 
for?” 

“ Well, I will tell you,” said he. “I want a form 
for an affidavit to use in an application to a court 
to compel a man to foreclose a mechanics’ lien.” 





